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Welcome to the October 2026 Mental Capacity Report. Highlights this
month include:

(1) In the Health, Welfare and Deprivation of Liberty Report: capacity,
presumptions and the Care Act 2014; and the most comprehensive first
instance ‘run’ at AGNI so far;

(2) In the Property and Affairs Report: deputies and direct payments, and
the Court of Protection and the validity of wills;

(3) In the Practice and Procedure Report: the AGNI effect starts to show
in the statistics;

(4) In the Mental Health Matters Report: HSSIB's investigation into
mental health care in the emergency department;

(5) In the Children's Capacity Report: desperate deprivation of liberty and
consenting to confinement;

(6) In the Wider Context Report: Anglo-Welsh legal differences and
asserting your own capacity;

(7) In the Scotland Report: what listening to children tells us about
listening to adults.

A reminder that that whilst Chambers have launched a new and zippy
version of our website which may look unfamiliar, all the content that you
might need — our Reports, our casedaw summaries, and our guidance
notes — can still be found via here.
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The picture at the top,
“Colourful," is by Geoffrey
Files, a young autistic man.
We are very grateful to him
and his  family  for
permission to use his
artwork.

For all our mental capacity resources, click here
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Hearing views and taking account of them ...............

Care should be taken in applying law applicable
to children, and decisions of courts under such
law, to adults for the purposes of application of
adult incapacity law. Care should likewise be
taken in assessing the applicability to Scotland
of provisions and precedents of English law, even
when they are referred to in Scottish cases. If
however such care is taken, the lessons for Scots
adult incapacity law can be instructive and
relevant.

The decision of the UK Supreme Court issued on
9th September 2026 in the case of DM Petitioner,
[2026] UKSC 32; 2026 SLT 867, is a decision in a
Scottish case under the Child Abduction and
Custody Act 1985, which incorporates Hague
Convention on the Civil Aspects of International
Child Abduction 1980. A single judgment was
issued jointly by Lord Stephens (the only
Northern Ireland lawyer currently on the
Supreme Court bench) and Lord Snowden. The
remaining members of the fivejudge bench
convened for this case, Lord Reed, Lady Simler
and Lord Doherty, concurred. Atthe centre of the
case was "H" described as a 14-year-old
adolescent at the commencement of the
proceedings. The judgment refers to H's father
and mother as "F" and "M" respectively, M being
designated "DM, Petitioner" in the title of the
case. The judgment identifies four issues
addressed by the court. In introducing the first
issue, the court narrated that:

Page 2

"Several decisions of the House of Lords
and of this court establish that the child
can be heard and the child’s views ought
to be taken into account. Doing this Is
consistent with, for instance, article 12
of the United Nations Convention on the
Rights of the Child (1989) (Cm 1976)
“‘the UNCRC")."

That first issue was whether the views of a child,
in this case H, could be taken into account in the
circumstances of the case. This article suggests
the extent to which the judgment might be
helpful in questions of whether an adult should
be heard in proceedings under the Adults with
Incapacity (Scotland) Act 2000 (“the 2000 Act"),
and in relation to the interpretation of the
requirement of section 1(4) of that Act that
“account shall be taken" of the present and past
wishes and feelings of the adult (section 1(4)(a)),
and of the views of others (section 1(4)(b), (c)
and (d)).

In relation to children, the provisions of the UN
Convention on the Rights of the Child are
applicable, incorporated into Scots law by the
United Nations Convention on the Rights of the
Child  (Incorporation) (Scotland) Act 2024
("UNCRC"). Article 12 of that Convention reads
as follows:

"Article 12

“T States Parties shall assure to the
child who is capable of forming his or
her own views the right to express those
views freely in all matters affecting the
child, the views of the child being given
due weight in accordance with the age
and maturity of the child.

For all our mental capacity resources, click here
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"2 For this purpose, the child shall in
particular be provided the opportunity to
be heard in any judicial and
administrative proceedings affecting
the child, either directly, or through a
representative or an appropriate body, in
a manner consistent with the procedural
rules of national law."

It is notable that UNCRC and sections 1(4)(b), (c)
and (d) of the 2000 Act refer to "views", whereas
section 1(4)(a) of the 2000 Act refers to "present
and past wishes and feelings". However, all of
the provisions of section 1(4) are bracketed
under the requirement “account shall be taken
of", therefore it would appear reasonable to
suggest that the Supreme Court would be
unlikely to differentiate between children and
adults if it were asked to address similar
questions in relation to obligations under the
2000 Act.

A further comparison relevant to the question
addressed in this article is between the law of
England & Wales, and the law of Scotland, on
hearing an adult (customarily “the adult” in
Scotland, and "P" in England & Wales) and taking
account of the adult's wishes and feelings. The
Mental Capacity Act 2005 (“the 2005 Act") goes
further on these topics. It seems reasonable to
suggest that in doing so it does not differentiate
England & Wales from the provisions of the 2000
Act, but rather goes further in suggesting what
for us should represent practice, and possibly a
necessary interpretation of the law, in proper
application of the Scottish provisions.

Relevant provisions of the 2005 Act are these:

“4(4) He [the person making a best
interests determination] must, so far as
reasonably practicable, permit and
encourage the person [P] to participate,
or to improve his ability to participate, as
fully as possible in any act done for him
and any decision affecting him.”
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“(6) He must consider, so far as is

reasonably ascertainable —

(a) the person's past and present
wishes and feelings (and in
particular any relevant written
statement made by him when he
had capacity)”

Briefly, one would suggest that, for the purposes
of this article, “consider" can be equated to
“taking account of". The judgment in DM
Petitioner does not consider the obligation in
article 12.4 of the UN Convention on the Rights
of Persons with Disabilities to "respect” the will
and preferences of persons with disabilities.

Drawing all of this together, it is a reasonable
conclusion that the following extract from the
decision in DM Petitioner can be taken, with the
substitution of "the adult” for “the child", as being
applicable to proceedings under the 2000 Act in
Scotland:

“91. First, there is no obligation on the
child to express his or her views. Rather,
in effect there is a presumption that the
child will be given an opportunity to be
heard.

“92. Secondly, there would be no point
hearing from a child if the court were
then to hold as a matter of law (as the
Inner House did) that the child's views
should be left out of account.

“93. Thirdly, and in a similar vein, giving
a child an opportunity to be heard is not
to be confused with giving effect to the
child's views. Although the child's views
ought to be taken into account by the
court, it may determine that they are of
limited relevance or should be accorded
little or no weight."”

For more on DM Petitioner, see the Children's
Capacity section of this Report.

Adrian D Ward

For all our mental capacity resources, click here
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Neil Allen: neil.allen@39essex.com
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view full CV click here.

Arianna Kelly: Arianna.kelly@39essex.com

Arianna practices in mental capacity, community care, mental health law and inquests.
Arianna acts in a range of Court of Protection matters including welfare, property and affairs,
serious medical treatment and in inherent jurisdiction matters. Arianna works extensively in
the field of community care. She is a contributor to the Court of Protection Practice
(LexisNexis). To view full CV, click here.

Nicola Kohn: nicola.kohn@39essex.com

Nicola appears regularly in the Court of Protection in health and welfare matters. She is
frequently instructed by the Official Solicitor as well as by local authorities, ICBs and care
homes. She is a contributor to the 5™ edition of the Assessment of Mental Capacity: A Practical
Guide for Doctors and Lawyers (BMA/Law Society 2022). To view full CV click here.
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Katie advises and represents clients in all things health related, from personal injury and
clinical negligence, to community care, mental health and healthcare regulation. The main
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legal and community disputes. To view full CV click here.
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Annabel Lee: annabel.lee@39essex.com

Annabel has a well-established practice in the Court of Protection covering all areas of health
and welfare, property and affairs and cross-border matters. She is ranked as a leading junior
for Court of Protection work in the main legal directories, and was shortlisted for Court of
Protection and Community Care Junior of the Year in 2023. She is a contributor to the leading
practitioners' text, the Court of Protection Practice (LexisNexis). To view full CV click here.

Alex Cisneros: alex.cisneros@39essex.com

Alex regularly appears in health and welfare and property and affairs cases in the Court of
Protection. He has appeared in leading cases to do with deputyship and published a textbook
about LPAs. His recent doctoral thesis explores the impact of changes to mental capacity
law in England and Wales. To view a full CV, click here.

Adrian Ward: adrian@adward.co.uk

Adrian is a recognised national and international expert in adult incapacity law. He has been
continuously involved in law reform processes. His books include the current standard
Scottish texts on the subject. His awards include an MBE for services to the mentally
handicapped in Scotland; honorary membership of the Law Society of Scotland; national
awards for legal journalism, legal charitable work and legal scholarship; and the lifetime
achievement award at the 2014 Scottish Legal Awards.

Jill Stavert: j.stavert@napier.ac.uk

Jill Stavert is Professor of Law, Director of the Centre for Mental Health and Capacity Law
and Director of Research, The Business School, Edinburgh Napier University. Jill is also a
member of the Law Society for Scotland's Mental Health and Disability Sub-Committee. She
has undertaken work for the Mental Welfare Commission for Scotland (including its 2015
updated guidance on Deprivation of Liberty). To view full CV click here.
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Members of the Court of Protection team regularly present at
seminars and webinars arranged both by Chambers and by
others.

Alex also does a regular series of 'shedinars,’ including capacity
fundamentals and 'in conversation with' those who can bring
light to bear upon capacity in practice. They can be found on
his website.
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If you would like your
conference or training event to
be included in this section in a
subsequent  issue, please
contact one of the editors.
Save for those conferences or
training events that are run by
non-profit bodies, we would
invite a donation of £200 to be
made to the dementia charity
My Life Films in return for
postings for English and Welsh
events. For Scottish events, we
are inviting donations to
Alzheimer Scotland Action on
Dementia.

For all our mental capacity resources, click here
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Our next edition will be out in November. Please email us with any judgments or other news items
which you think should be included. If you do not wish to receive this Report in the future please contact:

marketing@39essex.com.

Sheraton Doyle
Director of Clerking
sheraton.doyle@39essex.com

Peter Campbell
Director of Clerking
peter.campbell@39essex.com
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