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Welcome to the June 2026 Mental Capacity Report.
month include:

Highlights this

(1) In the Health, Welfare and Deprivation of Liberty Report: coverage of
'year zero' as regards deprivation of liberty following the AGNI case;

(2) In the Property and Affairs Report: the SCCO and costs where P has
died or regained capacity, and can you lie as to your own capacity;

(3) In the Practice and Procedure Report: the Court of Appeal resets
transparency;

(4) In the Mental Health Matters Report: nominated persons resources
and 20 years of Mental Health Law Onling;

(5) In the Children’s Capacity Report: overseeing consent;

(6) In the Wider Context Report: well-being and wishes, and capacity and
divorce;

(7) In the Scotland Report: Scottish reactions to AGNI.

Nyasha Weinberg's practice having taken in a new direction, we say a
farewell and thank you to her this issue; we are, however, delighted to
welcome Alex Cisneros to the team.

A reminder that that whilst Chambers have launched a new and zippy
version of our website which may look unfamiliar, all the content that you
might need — our Reports, our case-law summaries, and our guidance
notes — can still be found via here.

Editors

Alex Ruck Keene KC (Hon)
Victoria Butler-Cole KC
Neil Allen

Nicola Kohn

Katie Scott

Arianna Kelly

Annabel Lee

Alex Cisneros

Scottish Contributors
Adrian Ward
Jill Stavert

The picture at the top,
“Colourful,” is by Geoffrey
Files, a young autistic man.
We are very grateful to him

and his  family  for
permission to use his
artwork.

For all our mental capacity resources, click here
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SCCO procedure — P died or regaine€d CapaCIty ..........ooooioiiiiiiiiieeeeeeeeeee e 2
OPG investigations — ClarifiCatiON. ... 2
Can you lie about yOUr OWN CAPACIIY? ..o 3

executors please inform the court by
email confirming that costs have been
The SCCO has introduced a new procedure for agreed and requesting that the pending

costs have not been agreed in matters where P bills be withdrawn.
has either died or regained capacity. We

reproduce it below. Where the protected party (P) has

Where the protected party (P) has
passed away

As soon as the Deputy is aware of the
death of P, they should inform the SCCO
via email to scco@justice.gov.uk of the
date of death.

If either:

(1) It proves impossible for the Deputy to
agree any outstanding costs with the
executors of the estate; or

(2) The Deputy is also the executor

Then the Deputy should complete the
form titled Senior Courts Costs Office -
Court of Protection matters — Costs not
agreed so that the outstanding costs
can be progressed. The form should
then be sent to SCCO@justice.gov.uk
with the following wording in the subject
heading — SCCO COP costs not agreed
— SCCO reference and P’s name (e.g.
SCCO COP Costs not agreed SC-2020-
COP-000001/1)

If, on the other hand, there are bills
already awaiting provisional
assessment by the court and the
outstanding costs are agreed with the

regained capacity

The same approach should be taken to
dealing with the outstanding costs
where P regains capacity. The SCCO
should be informed of the date on which
the order was discharged and whether
any outstanding costs, including those
awaiting provisional assessment, have
been agreed or not.

The form titled Senior Courts Costs
Office — Court of Protection matters —
Costs not agreed should also be used
for this purpose.

This note should be read in conjunction
with the note re: Post-Death Costs in the
Court of Protection dated 13th May
2024 and section 27.16 of the SCCO
Guide 2025.

The process will be reviewed at the end
of December 2026

In our May report, we noted a new policy adopted
by the OPG in relation to requirements to trigger
investigations. In evident response to concerns
raised by that policy, the OPG has published a
letter outlining more detail about background to
and implications of the policy change, in
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particular in relation to solicitors. The OPG has
sought to emphasise that:

The changes we are making are
intended to ensure we are in the
strongest possible position to complete
an investigation, with all relevant
information that may be available
shared at the outset when a concern is
reported to OPG. It is not our intention to
prevent investigations from taking place
where there are genuine concerns, nor
to set requirements that professionals
cannot reasonably meet because of a
lack of access to P or to financial
information.

Instead, these changes are to make sure
our investigation team are equipped
with  the  information  available
to investigate by asking for the relevant
information at the point the concern is
raised, rather than later in the process.
Professionals usually have access to the
information that we are requesting, but
if they do not, that would not prevent the
concern still being raised with us and
being considered for investigation.

UK Insurance Ltd v Hassankhail [2026] EWHC
1020 (KB) (High Court (King's Bench Division
(Master Sabi¢ KC))

Other proceedings — civil
Summary

Setting aside a court-approved settlement on the
ground of fraud is not straightforward. The
settlement carries real weight, and before the
fraud allegations can be tested, the party
bringing the claim has to secure disclosure of the
documents it needs to do so.

UK Insurance Ltd v Hassankhail [2026] EWHC
1020 (KB) was an application for wide-ranging
disclosure in the context of a fraud claim which
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has not yet been heard. Atits core is an allegation
that Hassankhail dishonestly represented
himself as lacking capacity to manage his
financial affairs, and that this misrepresentation
infected both the expert evidence and the
approval hearing itself.

Background

The proceedings arose out of a road traffic
accident in 2016. The defendant, Bahader
Hassankhail, brought a personal injury claim in
which he alleged that he had sustained a
moderate to severe brain injury. As Master Sabi¢
KC noted at paragraph 11, his case in the original
proceedings was that he lacked capacity both to
litigate and to manage his property and affairs as
a result of his injuries, such that the Official
Solicitor was appointed as his litigation friend at
the approval hearing.

His final schedule of loss totalled £12,702,415,
including more than £1.8 million for the costs of
a financial deputy arising from that lack of
capacity, and over £7.8 million for past and
future care and case management, a figure
which also rested, at least in part, on his
presentation as a person unable to manage his
affairs independently. A settlement of £2.5
million was approved by the court on 29 June
2022.

The insurer's case, as presented at the
disclosure hearing, was built on three distinct
strands of alleged fraud.

e Drug use and misrepresentation to
medical experts. The insurer placed
before the court 37 text messages sent
by or to Hassankhail, showing regular use
of crystal methamphetamine, GHB, and
other substances throughout the period
covered by the personal injury
proceedings. According to the insurer's
case, Hassankhail had consistently

For all our mental capacity resources, click here



http://www.39essex.com/resources-and-training/mental-capacity-law/
https://www.bailii.org/ew/cases/EWHC/KB/2026/1020.html
https://www.bailii.org/ew/cases/EWHC/KB/2026/1020.html

MENTAL CAPACITY REPORT: PROPERTY AND AFFAIRS

denied any drug use throughout the
proceedings, and those denials had
informed the expert assessments on
which the claim was valued.

Master Sabi¢ KC found that it was the
"cascading effect" of this false reporting
on the expert assessments which took
the conduct outside the ordinary run of
cases, noting at paragraph 41 that the
drug use was directly relevant to the
assessment of:

"the severity of Mr Hassankhail's cognitive
impairments, their impact on day to day
functioning, ability to manage property and
affairs and the valuation of Mr
Hassankhail's injury related needs and
losses, all of which are or at least can be
affected by significant and frequent drug
taking."

e The capacity claim. The claim that
Hassankhail lacked financial capacity
had justified more than £1.8 million of the
settlement. His financial deputy had
reported that he spent all of his benefits
money on taxis and pizza, could not
estimate his outgoings even roughly, and
that cash found in his room was
‘consistent with his lack of understanding
about budgeting or his own vulnerability."
Master Sabi¢ KC set out, at paragraph 44,
the evidence which on the insurer's case
contradicted that picture entirely:

o The available phone records
showed Hassankhail managing
his own finances and travel
arrangements independently and
without support.

o Within two months of the approval
hearing, he applied to the Family
Court for a non-molestation order,
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in proceedings in which he
asserted that he had capacity to
litigate.

o Within four months, he sought and
obtained a COP3 declaration from
his GP confirming that he had
regained financial capacity.

o At a subsequent assessment in
Court of Protection proceedings in
September 2023, it emerged that
he had also secured a tenancy
without the knowledge of his
deputy.

e The false witness statement. The third
strand concerned a witness statement
provided by a third party, David Mansour,
in the original proceedings. Mansour's
statement had been filed in response to
surveillance footage gathered by the
insurer. After the settlement, Mansour
contacted the insurer to say that the
statement was false, and subsequently
signed a further statement apologising to
the court for the earlier one. The insurer's
case was that Hassankhail had known
from the outset that Mansour's original
statement was untrue.

Master Sabi¢ KC found, on the balance of
probabilities, that fraud had likely occurred
across all three areas, a finding sufficient to
justify the wide-ranging disclosure order the
insurer was seeking. The order was wide-
ranging, extending to bank records, medical files,
the COP3 and supporting documents, the
tenancy agreement, and privileged
communications, the latter on the basis of
the Cox and Railton principle that fraud defeats
privilege. Master Sabi¢ KC also ordered
disclosure of the advice prepared for the
approval hearing and the instructions given and
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received by Hassankhail's legal representatives,
finding both to be "central to this claim."

The ruling did not, however, go entirely in the
insurer's favour. Master Sabi¢ KC found that a
second email from Mansour, held on the servers
of the Direct Line Group and known to the
insurer's solicitors since at least July 2025, had
never been disclosed to the defendant or to the
court, meaning "the basis on which the case was
presented in Court on 16 March 2026 was false."
Master Sabi¢ KC described the failure as "deeply
concerning” and noted that no good reason had
been given for it.

Comment

The full fraud trial remains to be heard. Nothing
in Master Sabi¢ KC's ruling amounts to a final
determination of the underlying allegations; that
will be a matter for trial.

However, this case will be of interest beyond the
insurance fraud community. The central puzzle it
raises is a simple one: how was a settlement of
this size approved on a capacity basis, with the
Official Solicitor acting as litigation friend, when,
on the insurer's case, the contemporaneous
evidence so thoroughly contradicted the picture
presented to the court?

On the insurer's case, the approval hearing was
conducted on a false evidential basis: the
experts, the deputy and the approval judge were
all working from a picture that other evidence
now directly contradict. The case is a reminder
that court approval of a protected party
settlement is only as reliable as the evidence on
which it rests and that those settlements can be
unwound if that evidence is false. It also raises
the interestingly existential question of whether
you can lie about your own capacity.

For all our mental capacity resources, click here
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Editors and Contributors

Alex Ruck Keene KC (Hon): alex.ruckkeene@39essex.com

Alex has been in cases involving the MCA 2005 at all levels up to and including the Supreme
Court and European Court of Human Rights. He also writes extensively, has numerous
academic affiliations, including as Professor of Practice at King's College London, and created
the website www.mentalcapacitylawandpolicy.org.uk. To view full CV click here.

Victoria Butler-Cole KC: vb@39essex.com

Victoria regularly appears in the Court of Protection, instructed by the Official Solicitor, family
members, and statutory bodies, in welfare, financial and medical cases. She is a former Chair
of the Court of Protection Bar Association and a member of the Nuffield Council on Bioethics.
To view full CV click here.

Neil Allen: neil.allen@39essex.com

Neil has particular interests in ECHR/CRPD human rights, mental health and incapacity law
and mainly practises in the Court of Protection and Upper Tribunal. He trains health, social
care and legal professionals through his training company, LPS Law Ltd. When time permits,
Neil publishes in academic books and journals and created the website www.Ipslaw.co.uk. To
view full CV click here.

Arianna Kelly: Arianna.kelly@39essex.com

Arianna practices in mental capacity, community care, mental health law and inquests.
Arianna acts in a range of Court of Protection matters including welfare, property and affairs,
serious medical treatment and in inherent jurisdiction matters. Arianna works extensively in
the field of community care. She is a contributor to the Court of Protection Practice
(LexisNexis). To view full CV, click here.

Nicola Kohn: nicola.kohn@39essex.com

Nicola appears regularly in the Court of Protection in health and welfare matters. She is
frequently instructed by the Official Solicitor as well as by local authorities, ICBs and care
homes. She is a contributor to the 51 edition of the Assessment of Mental Capacity: A Practical
Guide for Doctors and Lawyers (BMA/Law Society 2022). To view full CV click here.

[Katie Scott: katie.scott@39essex.com

Katie advises and represents clients in all things health related, from personal injury and
clinical negligence, to community care, mental health and healthcare regulation. The main
focus of her practice however is in the Court of Protection where she has a particular interest
in the health and welfare of incapacitated adults. She is also a qualified mediator, mediating
legal and community disputes. To view full CV click here.
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Annabel Lee: annabel.lee@39essex.com

Annabel has a well-established practice in the Court of Protection covering all areas of health
and welfare, property and affairs and cross-border matters. She is ranked as a leading junior
for Court of Protection work in the main legal directories, and was shortlisted for Court of
Protection and Community Care Junior of the Year in 2023. She is a contributor to the leading
practitioners’ text, the Court of Protection Practice (LexisNexis). To view full CV click here.

Alex Cisneros: alex.cisneros@39essex.com

Alex regularly appears in health and welfare and property and affairs cases in the Court of
Protection. He has appeared in leading cases to do with deputyship and published a textbook
about LPAs. His recent doctoral thesis explores the impact of changes to mental capacity
law in England and Wales. To view a full CV, click here.

Adrian Ward: adrian@adward.co.uk

Adrian is a recognised national and international expert in adult incapacity law. He has been
continuously involved in law reform processes. His books include the current standard
Scottish texts on the subject. His awards include an MBE for services to the mentally
handicapped in Scotland; honorary membership of the Law Society of Scotland; national
awards for legal journalism, legal charitable work and legal scholarship; and the lifetime
achievement award at the 2014 Scottish Legal Awards.

Jill Stavert: j.stavert@napier.ac.uk

Jill Stavert is Professor of Law, Director of the Centre for Mental Health and Capacity Law
and Director of Research, The Business School, Edinburgh Napier University. Jill is also a
member of the Law Society for Scotland’s Mental Health and Disability Sub-Committee. She
has undertaken work for the Mental Welfare Commission for Scotland (including its 2015
updated guidance on Deprivation of Liberty). To view full CV click here.
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Members of the Court of Protection team regularly present at
seminars and webinars arranged both by Chambers and by
others.

Alex also does a regular series of ‘shedinars,” including capacity
fundamentals and ‘in conversation with’ those who can bring
light to bear upon capacity in practice. They can be found on
his website.
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If you would like your
conference or training event to
be included in this section in a
subsequent issue, please
contact one of the editors.
Save for those conferences or
training events that are run by
non-profit bodies, we would
invite a donation of £200 to be
made to the dementia charity
My Life Films in return for
postings for English and Welsh
events. For Scottish events, we
are inviting donations to
Alzheimer Scotland Action on
Dementia.
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Our next edition will be out in July. Please email us with any judgments or other news items which you
think should be included. If you do not wish to receive this Report in the future please contact:
marketing@39essex.com.

Chambers UK Bar

Sheraton D()le Court of Protection:
Director of Clerking Health & Welfare
sheraton.doyle@39essex.com Leading Set

Peter Campbell

Director of Clerking The Legal 500 UK
peter.campbell@39essex.com Court of Protection and
Community Care
Top Tier Set

clerks@39essex.com * DX: London/Chancery Lane 298 °_39essex.com

LONDON MANCHESTER SINGAPORE KUALA LUMPUR

81 Chancery Lane, 82 King Street, Maxwell Chambers, #02-9, Bangunan Sulaiman,
London WC2A 1DD Manchester M2 4WQ #02-16 32, Maxwell Road Jalan Sultan Hishamuddin
Tel: +44 (0)20 7832 1111 Tel: +44 (0)16 1870 0333 Singapore 069115 50000 Kuala Lumpur,

Fax: +44 (0)20 7353 3978 Fax: +44 (0)20 7353 3978 Tel: +(65) 6634 1336 Malaysia: +(60)32 271 1085

39 Essex Chambers is an equal opportunities employer.

39 Essex Chambers LLP is a governance and holding entity and a limited liability partnership registered in England and Wales (registered number 0C360005) with its registered office at
81 Chancery Lane, London WC2A 1DD

39 Essex Chambers' members provide legal and advocacy services as independent, self-employed barristers and no entity connected with 39 Essex Chambers provides any legal services

39 Essex Chambers (Services) Limited manages the administrative, operational and support functions of Chambers and is a company incorporated in England and Wales
(company number 7385894) with its registered office at 81 Chancery Lane, London WC2A 1DD.
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