Essex

CHAMBERS

rE
h

CHILDREN’S CAPACITY
June 2026 | Issue 161

Welcome to the June 2026 Mental Capacity Report.
month include:

Highlights this

(1) In the Health, Welfare and Deprivation of Liberty Report: coverage of
'vear zero' as regards deprivation of liberty following the AGNI case;

(2) In the Property and Affairs Report: the SCCO and costs where P has
died or regained capacity, and can you lie as to your own capacity;

(3) In the Practice and Procedure Report: the Court of Appeal resets
transparency;

(4) In the Mental Health Matters Report: nominated persons resources
and 20 years of Mental Health Law Online;

(5) In the Children’s Capacity Report: overseeing consent;

(6) In the Wider Context Report: well-being and wishes, and capacity and
divorce;

(7) In the Scotland Report: Scottish reactions to AGNI.

Nyasha Weinberg's practice having taken in a new direction, we say a
farewell and thank you to her this issue; we are, however, delighted to
welcome Alex Cisneros to the team.

A reminder that that whilst Chambers have launched a new and zippy
version of our website which may look unfamiliar, all the content that you
might need — our Reports, our case-law summaries, and our guidance
notes — can still be found via here.

Editors

Alex Ruck Keene KC (Hon)
Victoria Butler-Cole KC
Neil Allen

Nicola Kohn

Katie Scott

Arianna Kelly

Annabel Lee

Alex Cisneros

Scottish Contributors

Adrian Ward
Jill Stavert

The picture at the top,
“Colourful” is by Geoffrey
Files, a young autistic man.
We are very grateful to him
and his  family  for
permission to use his
artwork.

For all our mental capacity resources, click here


http://www.39essex.com/resources-and-training/mental-capacity-law/
https://www.39essex.com/profile/alex-cisneros
https://www.39essex.com/
https://www.39essex.com/our-thinking/mental-capacity-resource-centre/
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Short note — overseeing consent.............ccccoooveveen.
SPROCKET ..o
A DOL HOUSE ...t

Summary

The decision of Keehan J in University College
London Hospitals NHS Foundation Trust v GH &
Ors [2026] EWHC 1064 (Fam) provides a useful
reminder that the legal capacity of children is
different to their cognitive capacity. The case
concerned investigation and treatment of
leukaemia in relation to a 15 year old girl, GH.
Keehan J framed matters as regards
competence (the relevant test for those under
16) thus:

6. [..] A consultant child and adolescent
psychiatrist, concluded that it was not
evident that GH explicitly or obviously
lacked Gillick competence.

Until shortly before the hearing, both GH and her
mother had questioned and doubted whether GH
required any further medical treatment; however,
after further test results were explained,

26 [..] they now both accept that there is
no option other than for GH to undergo
the treatment plan advised by GH's
treating consultant, which is strongly
supported by Dr YX.

27. This has been a frightening and
very difficult time for GH. She knows
the treatment plan will, at times, be
painful and difficult for her. Once the
harvesting of the cells has been
completed and they have been
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prepared she will have to spend a
prolonged period of weeks as an
inpatient at hospital. She quite
understandably has her doubts and
reservations. Nevertheless, she knows
and understands that the only
alternative to this treatment plan is her
death. She was clear in the views that
she expressed to her guardian that she
very much wants to live and to live a
normal, happy and fulfilling life. She
has, therefore, agreed to undergo the
cell replacement therapy treatment.

There was, therefore, some doubt as to whether
it was really necessary for the court to make the
declarations originally sought. However,

9. [...] The trust submitted that because
of the past history it was necessary and
appropriate for the court to make a best
interests decision in case GH changed
her mind and withdrew her consent.

10. In any event, | was invited by the
mother to give a judgment which would
provide a base line in respect of any
future application to discharge or revise
a best interests decision in the event
that GH withdrew her consent.

Keehan J was persuaded to make the
declarations sought:

29. There are two important points to
make. First, the medical evidence and
the opinions of GH's treating consultant
and Dr YX are clear and unequivocal.

For all our mental capacity resources, click here



http://www.39essex.com/resources-and-training/mental-capacity-law/
https://www.bailii.org/ew/cases/EWHC/Fam/2026/1064.html
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The treatment plan is GH's only possible
course to achieve a cure and long-term
recovery from her cancer. Once
embarked upon it is essential that it
proceeds without any interruption. In
these circumstances, it is entirely right
and appropriate that the court approves
the treatment as being in GH's best
interests, not least to endorse and
support her decision to proceed with the
treatment. Second, it is imperative that
everyone involved with GH gives her the
support and encouragement she needs
to enable her to embark upon the
treatment plan and to engage with her
treating clinicians so that she may
successfully complete the treatment.

30. At the request of all parties, | wrote a
letter to GH explaining why the court
considered it to be in her best interests
to undergo the cell replacement therapy
and to endorse her decision to consent
to the treatment.

Comment

This case is another in a long line of cases which
might be thought to show that Gillick is
crumbling as a meaningful concept. The CAMHS
psychiatrist in this case (and, it appears, Keehan
J) appeared perfectly happy to proceed on the
basis that GH was to be presumed competent
until  shown  otherwise. ‘Conventional
approaches to Gillick would have required GH to
jump through significant hoops to prove the
direct opposite — i.e. that she could overcome
the presumption that she lacked the ability to
give consent.

The case is also interesting as a reminder that
the court's oversight obligations extend to
situations where there is a purported consent by
a child just as much as an attempted refusal. A
child is therefore viewed, legally, as a very
different being to an adult in terms of their
decision-making authority, even if, almost 40
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years after Gillick, we are still struggling to
explain why and how.

We note here the launch of SPROCKET, a
research, innovation and co-creation hub, led by
University College London, that will transform
key but challenging transition points for children
with complex health needs, such as starting
school or returning home from hospital. To sign
up for the newsletter, see here.

Those in or around London later this month or in
July will want to attend The Dol House, aplay
about deprivation of liberty as experienced by
children. For tickets and more details see here.

For all our mental capacity resources, click here



http://www.39essex.com/resources-and-training/mental-capacity-law/
https://eur03.safelinks.protection.outlook.com/?url=https%3A%2F%2Fforms.office.com%2Fe%2F0sfseBb5rj&data=05%7C02%7Calexander.ruck_keene%40kcl.ac.uk%7C15736f43cd984ce9108208deb5a49edc%7C8370cf1416f34c16b83c724071654356%7C0%7C0%7C639147915804905817%7CUnknown%7CTWFpbGZsb3d8eyJFbXB0eU1hcGkiOnRydWUsIlYiOiIwLjAuMDAwMCIsIlAiOiJXaW4zMiIsIkFOIjoiTWFpbCIsIldUIjoyfQ%3D%3D%7C0%7C%7C%7C&sdata=Q8ECQviUmHxy1p5%2Fqyb4q%2FIa6oXTTZZwW89b0ouYQME%3D&reserved=0
https://www.ticketsource.com/thebighouse/a-dol-house/e-zkegvp
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Editors and Contributors

Alex Ruck Keene KC (Hon): alex.ruckkeene@39essex.com

Alex has been in cases involving the MCA 2005 at all levels up to and including the Supreme
Court and European Court of Human Rights. He also writes extensively, has numerous
academic affiliations, including as Professor of Practice at King's College London, and created
the website www.mentalcapacitylawandpolicy.org.uk. To view full CV click here.

Victoria Butler-Cole KC: vb@39essex.com

Victoria regularly appears in the Court of Protection, instructed by the Official Solicitor, family
members, and statutory bodies, in welfare, financial and medical cases. She is a former Chair
of the Court of Protection Bar Association and a member of the Nuffield Council on Bioethics.
To view full CV click here.

Neil Allen: neil.allen@39essex.com

Neil has particular interests in ECHR/CRPD human rights, mental health and incapacity law
and mainly practises in the Court of Protection and Upper Tribunal. He trains health, social
care and legal professionals through his training company, LPS Law Ltd. When time permits,
Neil publishes in academic books and journals and created the website www.Ipslaw.co.uk. To
view full CV click here.

Arianna Kelly: Arianna.kelly@39essex.com

Arianna practices in mental capacity, community care, mental health law and inquests.
Arianna acts in a range of Court of Protection matters including welfare, property and affairs,
serious medical treatment and in inherent jurisdiction matters. Arianna works extensively in
the field of community care. She is a contributor to the Court of Protection Practice
(LexisNexis). To view full CV, click here.

Nicola Kohn: nicola.kohn@39essex.com

Nicola appears regularly in the Court of Protection in health and welfare matters. She is
frequently instructed by the Official Solicitor as well as by local authorities, ICBs and care
homes. She is a contributor to the 5™ edition of the Assessment of Mental Capacity: A Practical
Guide for Doctors and Lawyers (BMA/Law Society 2022). To view full CV click here.

Katie Scott: katie.scott@39essex.com

Katie advises and represents clients in all things health related, from personal injury and
clinical negligence, to community care, mental health and healthcare regulation. The main
focus of her practice however is in the Court of Protection where she has a particular interest
in the health and welfare of incapacitated adults. She is also a qualified mediator, mediating
legal and community disputes. To view full CV click here.

For all our mental capacity resources, click here



http://www.39essex.com/resources-and-training/mental-capacity-law/
http://www.39essex.com/barrister/alexander-ruck-keene/
http://www.39essex.com/barrister/victoria-butler-cole/
http://www.39essex.com/barrister/neil-allen/
https://www.39essex.com/barrister/arianna-kelly/
http://www.39essex.com/barrister/nicola-kohn/
http://www.39essex.com/barrister/katharine-scott/
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Annabel Lee: annabel.lee@39essex.com

Annabel has a well-established practice in the Court of Protection covering all areas of health
and welfare, property and affairs and cross-border matters. She is ranked as a leading junior
for Court of Protection work in the main legal directories, and was shortlisted for Court of
Protection and Community Care Junior of the Year in 2023. She is a contributor to the leading
practitioners’ text, the Court of Protection Practice (LexisNexis). To view full CV click here.

Alex Cisneros: alex.cisneros@39essex.com

Alex regularly appears in health and welfare and property and affairs cases in the Court of
Protection. He has appeared in leading cases to do with deputyship and published a textbook
about LPAs. His recent doctoral thesis explores the impact of changes to mental capacity
law in England and Wales. To view a full CV, click here.

Adrian Ward: adrian@adward.co.uk

Adrian is a recognised national and international expert in adult incapacity law. He has been
continuously involved in law reform processes. His books include the current standard
Scottish texts on the subject. His awards include an MBE for services to the mentally
handicapped in Scotland; honorary membership of the Law Society of Scotland; national
awards for legal journalism, legal charitable work and legal scholarship; and the lifetime
achievement award at the 2014 Scottish Legal Awards.

Jill Stavert: j.stavert@napier.ac.uk

Jill Stavert is Professor of Law, Director of the Centre for Mental Health and Capacity Law
and Director of Research, The Business School, Edinburgh Napier University. Jill is also a
member of the Law Society for Scotland’s Mental Health and Disability Sub-Committee. She
has undertaken work for the Mental Welfare Commission for Scotland (including its 2015
updated guidance on Deprivation of Liberty). To view full CV click here.

For all our mental capacity resources, click here



http://www.39essex.com/resources-and-training/mental-capacity-law/
mailto:annabel.lee@39essex.com
https://www.39essex.com/profile/annabel-lee
https://www.39essex.com/profile/alex-cisneros/
http://www.napier.ac.uk/people/jill-stavert
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Members of the Court of Protection team regularly present at
seminars and webinars arranged both by Chambers and by
others.

Alex also does a regular series of ‘shedinars,’ including capacity
fundamentals and ‘in conversation with’ those who can bring
light to bear upon capacity in practice. They can be found on
his website.
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If you would like your
conference or training event to
be included in this section in a
subsequent issue, please
contact one of the editors.
Save for those conferences or
training events that are run by
non-profit bodies, we would
invite a donation of £200 to be
made to the dementia charity
My Life Films in return for
postings for English and Welsh
events. For Scottish events, we
are inviting donations to
Alzheimer Scotland Action on
Dementia.

For all our mental capacity resources, click here



http://www.39essex.com/resources-and-training/mental-capacity-law/
https://www.mentalcapacitylawandpolicy.org.uk/
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Our next edition will be out in July. Please email us with any judgments or other news items which you
think should be included. If you do not wish to receive this Report in the future please contact:
marketing@39essex.com.

Chambers UK Bar
Sheraton Doyle Court of Protection:
Director of Clerking Health & Welfare
sheraton.doyle@39essex.com Leading Set
Peter Campbell
Director of Clerking The Legal 500 UK
peter.campbell@39essex.com Courtof Protection and
Community Care
Top Tier Set
clerks@?39essex.com * DX: London/Chancery Lane 298 -_39essex.com
LONDON MANCHESTER SINGAPORE KUALA LUMPUR
81 Chancery Lane, 82 King Street, Maxwell Chambers, #02-9, Bangunan Sulaiman,
London WC2A 1DD Manchester M2 4WQ #02-16 32, Maxwell Road Jalan Sultan Hishamuddin
Tel: +44 (0)20 7832 1111 Tel: +44 (0)16 1870 0333 Singapore 069115 50000 Kuala Lumpur,
Fax: +44 (0)20 7353 3978 Fax: +44 (0)20 7353 3978 Tel: +(65) 6634 1336 Malaysia: +(60)32 271 1085

39 Essex Chambers is an equal opportunities employer.

39 Essex Chambers LLP is a governance and holding entity and a limited liability partnership registered in England and Wales (registered number 0C360005) with its registered office at
81 Chancery Lane, London WC2A 1DD

39 Essex Chambers' members provide legal and advocacy services as independent, self-employed barristers and no entity connected with 39 Essex Chambers provides any legal services

39 Essex Chambers (Services) Limited manages the administrative, operational and support functions of Chambers and is a company incorporated in England and Wales
(company number 7385894) with its registered office at 81 Chancery Lane, London WC2A 1DD

For all our mental capacity resources, click here
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