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Welcome to the September 2023 Mental Capacity Report, which we
think is our largest ever, thanks to judicial hyperactivity over what is
usually the (relatively) quiet summer period. Highlights this month
include:

(1) In the Health, Welfare and Deprivation of Liberty Report: the
MHA/MCA interface revisited; belief, diagnosis and capacity, and
questioning an independent spirit;

(2) In the Property and Affairs Report: the SRA looks at law firms
providing LPA / deputyship services, OPG guidance on completing LPA
forms and a shedinar on the MCA and money;

(3) In the Practice and Procedure Report: transparency in committal
hearings and on death, and why belief is not the same as proof when it
comes to capacity;

(4) In the Wider Context Report: the wider MHA context within which
many MCA matters arise, the limits of autonomy in medical settings;
litigation capacity under the spotlight in both civil and family courts; and
the second of our reports from Ireland as the new Act beds in;

(5) In the Scotland Report: Articles 3 and 2 ECHR in play in the capacity
context

You can find our past issues, our case summaries, and more on our
dedicated sub-site here, where you can also sign up to the Mental
Capacity Report.

We also take this opportunity to bid farewell and thank you to Stephanie
David, whose commitments mean that she has to take a step back from
the editorial team.
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The picture at the top,
“Colourful,” is by Geoffrey
Files, a young autistic man.
We are very grateful to him

and his  family  for
permission to use his
artwork.

For all our mental capacity resources, click here



http://www.39essex.com/resources-and-training/mental-capacity-law/
https://www.39essex.com/information-hub/mental-capacity-resource-centre
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The SRA has published the result of a ‘thematic
review' into this area of work, based on visits to
30 randomly selected firms in the summer of
2022. Each one completed a questionnaire
about their work in this area, followed by a visit
where the SRA investigation team met with the
head of the LPA/deputyship team. The team also
interviewed a fee earner in the team and
reviewed two files - one setting up an LPA and
another managing an LPA/deputyship.

In headline terms:

We were broadly satisfied with our
review of the firms in this area.
Reassuringly, we found that firms with
roles in managing LPAs or deputyships
did so diligently. And there was no
evidence of any abuse of the trust
placed in them by what are often very
vulnerable clients.

Firms took their training, supervision
and record keeping responsibilities
seriously and we did not find
deficiencies in the drafting of LPAs.
However, neither we nor the profession
can afford to be complacent because
the impact of poor work for such
vulnerable clients is high. And, however
small, there is always the risk, that while
the overwhelming majority of solicitors

do a good job, some could abuse the
position of trust that this service
provides. As demand increases, so do
the risks.

It is perhaps striking from the report of the
review, however, quite how little the voice of
those who were the subject of deputyships came
through, and it might be though that “all firms
were recording best interest decisions” is a
rather laconic statement given the sins which
can be hidden underneath the recording of a best
interests decision.

The Office of the Public Guardian has published
a short guide — aimed primarily at lay readers —
as to how to avoid making errors when
completing LPA forms.

On 12 July 2023, the User Group met and the
minutes of that meeting have been published.

The meeting ranged over topics such as
backlogs and recovery, P&A digital process, a
small payments scheme, Liberty Protection
Standards, the LPA bill, consultation re the MCA
Code of Practice, a MCA awareness raising
toolkit, issues with banks, urgent applications,
detailed assessments of costs and complaints
about behaviour in court.

For all our mental capacity resources, click here



http://www.39essex.com/resources-and-training/mental-capacity-law/
https://www.sra.org.uk/sra/research-publications/lasting-powers-of-attorney-deputyships-review/
https://www.gov.uk/government/publications/avoiding-errors-when-completing-a-lasting-power-of-attorney-form/avoiding-errors-when-completing-a-lasting-power-of-attorney-form
https://www.mentalcapacitylawandpolicy.org.uk/wp-content/uploads/2023/08/Court-User-Group-PA-12.07.23-Final-Minutes.pdf
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Next meetings; General 18 October 2pm (MS
Teams); P&A 17 January 2024 (MS Teams).

In this shedinar, recorded in August 2023, Alex
explains how the MCA applies when thinking
about people’'s money, property and affairs.

For all our mental capacity resources, click here



http://www.39essex.com/resources-and-training/mental-capacity-law/
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Editors and Contributors

Alex Ruck Keene KC (Hon): alex.ruckkeene@39essex.com

Alex has been in cases involving the MCA 2005 at all levels up to and including the Supreme
Court. He also writes extensively, has numerous academic affiliations, including as Visiting
Professor at King's College London, and created the website
www.mentalcapacitylawandpolicy.org.uk. To view full CV click here.

Victoria Butler-Cole KC: vb@39essex.com

Victoria regularly appears in the Court of Protection, instructed by the Official Solicitor, family
members, and statutory bodies, in welfare, financial and medical cases. She is Vice-Chair of
the Court of Protection Bar Association and a member of the Nuffield Council on Bioethics.
To view full CV click here.

Neil Allen: neil.allen@39essex.com

Neil has particular interests in ECHR/CRPD human rights, mental health and incapacity law
and mainly practises in the Court of Protection and Upper Tribunal. Also a Senior Lecturer at
Manchester University and Clinical Lead of its Legal Advice Centre, he teaches students in
these fields, and trains health, social care and legal professionals. When time permits, Neil
publishes in academic books and journals and created the website www.|pslaw.co.uk. To view
full CV click here.

Arianna Kelly: Arianna.kelly@39essex.com

Arianna practices in mental capacity, community care, mental health law and inquests.
Arianna acts in a range of Court of Protection matters including welfare, property and affairs,
serious medical treatment and in inherent jurisdiction matters. Arianna works extensively in
the field of community care. She is a contributor to Court of Protection Practice (LexisNexis).
To view a full CV, click here.

Nicola Kohn: nicola.kohn@39essex.com

Nicola appears regularly in the Court of Protection in health and welfare matters. She is
frequently instructed by the Official Solicitor as well as by local authorities, CCGs and care
homes. She is a contributor to the 5™ edition of the Assessment of Mental Capacity: A Practical
Guide for Doctors and Lawyers (BMA/Law Society 2022). To view full CV click here.

Katie Scott: katie.scott@39essex.com

Katie advises and represents clients in all things health related, from personal injury and
clinical negligence, to community care, mental health and healthcare regulation. The main
focus of her practice however is in the Court of Protection where she has a particular interest
in the health and welfare of incapacitated adults. She is also a qualified mediator, mediating
legal and community disputes. To view full CV click here.

For all our mental capacity resources, click here



http://www.39essex.com/resources-and-training/mental-capacity-law/
http://www.39essex.com/barrister/alexander-ruck-keene/
http://www.39essex.com/barrister/victoria-butler-cole/
http://www.39essex.com/barrister/neil-allen/
https://www.39essex.com/barrister/arianna-kelly/
http://www.39essex.com/barrister/nicola-kohn/
http://www.39essex.com/barrister/katharine-scott/
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Nyasha Weinberg: Nyasha.Weinberg@39essex.com

Nyasha has a practice across public and private law, has appeared in the Court of Protection
and has a particular interest in health and human rights issues. To view a full CV, click here

Simon Edwards: simon.edwards@39essex.com

Simon has wide experience of private client work raising capacity issues, including Day v
Harris & Ors [2013] 3 WLR 1560, centred on the question whether Sir Malcolm Arnold had
given manuscripts of his compositions to his children when in a desperate state or later
when he was a patient of the Court of Protection. He has also acted in many cases where
deputies or attorneys have misused P’s assets. To view full CV click here.

Adrian Ward: adrian@adward.co.uk

Adrian is a recognised national and international expert in adult incapacity law. He has been
continuously involved in law reform processes. His books include the current standard
Scottish texts on the subject. His awards include an MBE for services to the mentally
handicapped in Scotland; honorary membership of the Law Society of Scotland; national
awards for legal journalism, legal charitable work and legal scholarship; and the lifetime
achievement award at the 2014 Scottish Legal Awards.

Jill Stavert: j.stavert@napier.ac.uk

Jill Stavert is Professor of Law, Director of the Centre for Mental Health and Capacity Law
and Director of Research, The Business School, Edinburgh Napier University. Jill is also a
member of the Law Society for Scotland’s Mental Health and Disability Sub-Committee. She
has undertaken work for the Mental Welfare Commission for Scotland (including its 2015
updated guidance on Deprivation of Liberty). To view full CV click here.

For all our mental capacity resources, click here



http://www.39essex.com/resources-and-training/mental-capacity-law/
https://www.39essex.com/barrister/nyasha-weinberg/
http://www.39essex.com/barrister/simon-edwards/
http://www.napier.ac.uk/people/jill-stavert
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Members of the Court of Protection team regularly present at
seminars and webinars arranged both by Chambers and by
others.

Alex is leading a masterclass on approaching complex capacity
assessment with Dr Gareth Owen in London on 1 November
2023 as part of the Maudsley Learning programme of events.
For more details, and to book see here.

Alex is also doing a regular series of ‘shedinars,’ including
capacity fundamentals and ‘in conversation with’ those who can
bring light to bear upon capacity in practice. They can be found
on his website.
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If you would like your
conference or training event to
be included in this section in a
subsequent issue, please
contact one of the editors.
Save for those conferences or
training events that are run by
non-profit bodies, we would
invite a donation of £200 to be
made to the dementia charity
My Life Films in return for
postings for English and Welsh
events. For Scottish events, we
are inviting donations to
Alzheimer Scotland Action on
Dementia.

For all our mental capacity resources, click here



http://www.39essex.com/resources-and-training/mental-capacity-law/
https://maudsleylearning.com/courses/approaching-complex-capacity-assessments/
https://www.mentalcapacitylawandpolicy.org.uk/
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Our next edition will be out in October. Please email us with any judgments or other news items which
you think should be included. If you do not wish to receive this Report in the future please contact:
marketing@39essex.com.

Chambers UK Bar

Sheraton D0y| € Court of Protection:
Senior Practice Manager Health & Welfare
sheraton.doyle@39essex.com Leading Set

Peter Campbell

Senior Practice Manager The Legal 500 UK
peter.campbell@39essex.com Court of Protection and
Community Care
Top Tier Set

clerks@39essex.com « DX: London/Chancery Lane 298 -_39essex.com

LONDON MANCHESTER SINGAPORE KUALA LUMPUR

81 Chancery Lane, 82 King Street, Maxwell Chambers, #02-9, Bangunan Sulaiman,
London WC2A 1DD Manchester M2 4WQ #02-16 32, Maxwell Road Jalan Sultan Hishamuddin
Tel: +44 (0)20 7832 1111 Tel: +44 (0)16 1870 0333 Singapore 069115 50000 Kuala Lumpur,

Fax: +44 (0)20 7353 3978 Fax: +44 (0)20 7353 3978 Tel: +(65) 6634 1336 Malaysia: +(60)32 271 1085

39 Essex Chambers is an equal opportunities employer.

39 Essex Chambers LLP is a governance and holding entity and a limited liability partnership registered in England and Wales (registered number 0C360005) with its registered office at
81 Chancery Lane, London WC2A 1DD

39 Essex Chambers' members provide legal and advocacy services as independent, self-employed barristers and no entity connected with 39 Essex Chambers provides any legal services

39 Essex Chambers (Services) Limited manages the administrative, operational and support functions of Chambers and is a company incorporated in England and Wales
(company number 7385894) with its registered office at 81 Chancery Lane, London WC2A 1DD.
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