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Welcome to the February 2023 Mental Capacity Report. Highlights this
month include:

(1) In the Health, Welfare and Deprivation of Liberty Report: is depriving
a person of their phone depriving them of their liberty, a reminder that
the court is the ultimate arbiter of best interests and an Ombudsman
comes belatedly to the rescue;

(2) In the Property and Affairs Report: a reminder of the new process for
applying for deputyship and how the Powers of Attorney Bill would
amend the MCA 2005,

(3) In the Practice and Procedure Report: the Vice-President intervenes
on s.49 reports and new contempt rules;

(4) In the Wider Context Report: Parliamentary consideration of the draft
Mental Health Bill, a toolkit for supporting decision-making, and
confidentiality and common sense;

(5) In the Scotland Report: the Supreme Court dismisses an appeal
against assessment for services and an opposed application for
guardianship.

You can find our past issues, our case summaries, and more on our
dedicated sub-site here, where you can also sign up to the Mental
Capacity Report.
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The picture at the top,
“Colourful,” is by Geoffrey
Files, a young autistic man.
We are very grateful to him

and  his  family  for
permission to use his
artwork.
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The case of McCue (as guardian for Andrew
McCue) v Glasgow City Council, on which we have
reported previously, was appealed to the
Supreme Court by Andrew McCue's guardian.
We reported on the case at first instance in the
February 2020 Report and upon appeal to the
Outer House of the Court of Session in the
September 2020 Report. The appeal to the
Supreme Court was heard on 18" October 2022.
Judgment was given on 11" January 2023,
[2023] UKSC 1.

At first instance the court was asked to review
the refusal by Glasgow City Council to take into
account, in calculating charges to be made, of
the full amount of the “disability related
expenditure” of Andrew McCue, who has Down’s
Syndrome and lives with his parents. His mother,
Terri McCue, is his carer and guardian. She
brought the petition as her son’s guardian.

Mr McCue was entitled to community care
services from the Council in terms of section 12A
of the Social Work (Scotland) Act 1968 and
section 5 of the Social Care (Self-Directed
Support) (Scotland) Act 2013. The question in
the case was whether certain items of regular
expenditure incurred by Mr McCue should be
taken into account as deductions in calculating
his income, in determining whether and to what
extent he should pay charges. At first instance,
Lady Wolffe concluded that the petitioner had an
available alternative remedy in the form of a

complaint or application to the Ombudsman.
She accordingly sustained the Council’s plea of
no jurisdiction. On that point, Lady Wolffe was
overruled by the Inner House on appeal.
However, Lady Wolffe had also given reasons
why she would in any event have dismissed the
appellant’s claim on the merits. She held that the
concession by Mr McCue that he did not
challenge the appropriateness and sufficiency of
the Council support plan undermined his case on
the merits. The Inner House dismissed Mr
McCue's appeal on the merits.

The Supreme Court dismissed the appeal and
held that Mr McCue's claim failed, though not for
the same reasons as the Inner House.

On appeal, the appellant continued to base his
case on section 15 and section 20 (read with
section 21) of the Equality Act 2010. The
principal question under section 15 was whether
the Council had treated Mr McCue
“unfavourably” because of something arising in
consequence of his disability (section 15(1)(a)).
Under section 20, the issue was whether the
Council had failed to make reasonable
adjustments when applying its policy to Mr
McCue's circumstances.

The Council’'s policy was based on a policy
document agreed by the Convention of Scottish
Local Authorities with a view to achieving
uniformity of treatment across Scotland. On
unfavourable treatment, the Supreme Court held
that by reason of his disability Mr McCue was
treated more favourably, rather than less
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favourably. In accordance with the policy, costs
that he incurred by reason of his disability were
allowed in the calculation of whether, and if so
how much, he should contribute towards the
cost of his community care services. Where in
the course of discussions he had demonstrated
that some further costs were attributable to his
disability in terms of the policy, they were allowed
in addition to the original deductions.

By similar reasoning, the appeal concentrated on
the way in which the Council, in following its
policy, had assessed what it would treat as Mr
McCue's disability related expenditure when
calculating his available means and, in
consequence, the charge that he should pay.
Neither the Council's policy document nor the
COSLA guidance state what substantive policy
the Council would apply when deciding what
costs it would treat as disability related
expenditure for the purpose of applying section
87 of the Social Work (Scotland) Act 1968, under
which the test was whether Mr McCue satisfied
the Council “that his means are insufficient for it
to be reasonably practicable for him to pay for
the service the amount of which he would
otherwise be obliged to pay for it". The court
accepted that the Council was applying a
practice according to which items are rejected if
they do not relate to disability, or if — while
relating to disability — a person receives a benefit
to meet the cost in question, or if they represent
discretionary spending and are not necessary to
meet the disabled person’s needs. The question
accordingly was whether the Council’s practice
put Mr McCue, as a disabled person, at a
disadvantage (as regards setting charges for
services provided by the Council) in comparison
with persons who are not disabled. The court
held that it clearly did not, “for the simple reason
that the practice only applies to disabled people”.
The policy does not allow any comparison to be
made with the treatment of persons who are not
disabled. Alternatively one could say that it
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confers an advantage on disabled persons in
comparison with non-disabled persons.

All of the above references are to the judgment
of Lord Sales, with which the other participating
Supreme Court Justices all agreed.

Adrian D Ward

On 20™ January 2023 Sheriff C Lugton, at Falkirk
Sheriff Court, granted to Falkirk Council renewal
of a guardianship, in one of an apparently
increasing number of cases where a young adult
(in this case, an adult born in 1997) opposes
renewal of guardianship. The case is Falkirk
Council v D, [2023] SC FAL 4.

The sheriff accepted that for the purpose of the
Adults with Incapacity (Scotland) Act 2000, D
had a mental disorder. He had a diagnosis of
Pervasive Developmental Disorder Autism
Asperger's Syndrome, and possible Obsessive
Compulsive Disorder. He also had a diagnosis of
chronic low weight. D’'s Asperger's Syndrome
was an organic, neurodegenerative disorder,
resulting from D’s brain development since birth.
Itis permanent. D had executive disfunction, and
in consequence had problems with directed
behaviour, planning, flexibility and responding to
changing environments. The sheriff found that D
had capacity in relation to simple matters, such
as watching television, but not to understand and
act in relation to complex matters. He was
underweight in relation to his height and age, had
poor diet, and lived with his father in a dirty and
cluttered property, though not to the extent of
creating a health hazard.

Sheriff Lugton went carefully, and in sequence,
through the steps required in order to determine
the case. Practitioners are likely to find it useful
to read all 52 pages of his judgment, and indeed
itis to be welcomed that such a written judgment
has been issued — a relative rarity in Scottish
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practice, compared with the wealth of
precedents continuously flowing from the Court
of Protection in England & Wales.

This brief report selectively picks out two
aspects of interest.

Counsel had submitted that the effect of section
1(3) of the 2000 Act, providing that if an
intervention is ordered it should be the least
restrictive option in relation to the freedom of the
adult, meant that the purpose of the 2000 Act
was not to allow intervention on an anticipatory
basis: there must be a real need for intervention
in an adult's life, and the court should take
account of the potential availability of other
orders should a future crisis arise. The examples
given were compulsory treatment order or an
emergency order under the Mental Health (Care
and Treatment) (Scotland) Act 2003. However,
the sheriff did not accept this argument. He
pointed out that the least restrictive option in
principle only falls to be applied after it has been
decided that an intervention is required. It would
not arise if an intervention was not required at
the time, and that orders could be sought in
future should the need arise. More generally, the
sheriff expressed the view “that the weighing up
of risk and probability, together with the
assessment of whether a proposed intervention
will be beneficial, are inherently fact-sensitive
exercises and much must depend on the
circumstances of the individual case”.

The other feature of the decision identified for
the purposes of this Report as notable is that the
sheriff refused to grant a power, sought by the
applicant, to determine where D should reside on
a permanent or temporary basis. The sheriff
noted that D gave evidence that his existing
home was his favourite place to be. He also held
that he was “not satisfied that granting the power
sought would be a benefit that could not be
reasonably achieved without the proposed
intervention”. What is surprising, however, is that
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there appears to have been no mention of the
fact that to have granted that crave would have
empowered the guardian to deprive D of his
liberty. That aspect of the application appeared
to be similar in principle to the decision in
Scottish Borders Council v AB, [2019] SC JED 85,
on which we reported in the December 2019
Report. The sheriff did point out that if a need to
determine residence arose, that could be the
subject of an application for an intervention
order. However, it is not entirely clear that it was
recognised that even where power has been
conferred to take action amounting to a
deprivation of liberty, the actual exercise of that
power requires to comply with the requirements
of Article 5 of the European Convention on
Human Rights.

Notwithstanding those concerns, my general
commendation of this decision, and its potential
usefulness to practitioners, still stands.

Adrian D Ward
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Editors and Contributors

Alex Ruck Keene KC (Hon): alex.ruckkeene@39essex.com

Alex has been in cases involving the MCA 2005 at all levels up to and including the Supreme
Court. He also writes extensively, has numerous academic affiliations, including as Visiting
Professor at King's College London, and created the website
www.mentalcapacitylawandpolicy.org.uk. To view full CV click here.

Victoria Butler-Cole QC: vb@39essex.com

Victoria regularly appears in the Court of Protection, instructed by the Official Solicitor, family
members, and statutory bodies, in welfare, financial and medical cases. She is a contributing
editor to Clayton and Tomlinson The Law of Human Rights’, a contributor to ‘Assessment of
Mental Capacity’ (Law Society/BMA), and a contributor to Heywood and Massey Court of
Protection Practice (Sweet and Maxwell). To view full CV click here.

Neil Allen: neil.allen@39essex.com

Neil has particular interests in ECHR/CRPD human rights, mental health and incapacity law
and mainly practises in the Court of Protection and Upper Tribunal. Also a Senior Lecturer at
Manchester University and Clinical Lead of its Legal Advice Centre, he teaches students in
these fields, and trains health, social care and legal professionals. When time permits, Neil
publishes in academic books and journals and created the website www.Ipslaw.co.uk. To view
full CV click here.

Arianna Kelly: Arianna.kelly@39essex.com

Arianna has a specialist practice in mental capacity, community care, mental health law and
inquests. Arianna acts in a range of Court of Protection matters including welfare, property
and affairs, serious medical treatment and in matters relating to the inherent jurisdiction of
the High Court. Arianna works extensively in the field of community care. To view a full CV,
click here.

Nicola Kohn: nicola.kohn@39essex.com

Nicola appears regularly in the Court of Protection in health and welfare matters. She is
frequently instructed by the Official Solicitor as well as by local authorities, CCGs and care
homes. She is a contributor to the 51 edition of the Assessment of Mental Capacity: A Practical
Guide for Doctors and Lawyers (BMA/Law Society 2019). To view full CV click here.

Katie Scott: katie.scott@39essex.com

Katie advises and represents clients in all things health related, from personal injury and
clinical negligence, to community care, mental health and healthcare regulation. The main
focus of her practice however is in the Court of Protection where she has a particular interest
in the health and welfare of incapacitated adults. She is also a qualified mediator, mediating
legal and community disputes. To view full CV click here.
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Rachel Sullivan: rachel.sullivan@39essex.com

Rachel has a broad public law and Court of Protection practice, with a particular interest in
the fields of health and human rights law. She appears regularly in the Court of Protection
and is instructed by the Official Solicitor, NHS bodies, local authorities and families. To view
full CV click here.

Stephanie David: stephanie.david@39essex.com

Steph regularly appears in the Court of Protection in health and welfare matters. She has
acted for individual family members, the Official Solicitor, ICBs and local authorities. She has
abroad practice in public and private law, with a particular interest in health and humanrights
issues. She appeared in the Supreme Court in PJ v Welsh Ministers [2019] 2 WLR 82 as to
whether the power to impose conditions on a CTO can include a deprivation of liberty. To
view full CV click here.

Nyasha Weinberg: Nyasha.Weinberg@39essex.com

Nyasha has a practice across public and private law, has appeared in the Court of Protection
and has a particular interest in health and human rights issues. To view a full CV, click here

Simon Edwards: simon.edwards@39essex.com

Simon has wide experience of private client work raising capacity issues, including Day v
Harris & Ors [2013] 3 WLR 1560, centred on the question whether Sir Malcolm Arnold had
given manuscripts of his compositions to his children when in a desperate state or later
when he was a patient of the Court of Protection. He has also acted in many cases where
deputies or attorneys have misused P’s assets. To view full CV click here.

Adrian Ward: adrian@adward.co.uk

Adrian is a recognised national and international expert in adult incapacity law. He has been
continuously involved in law reform processes. His books include the current standard
Scottish texts on the subject. His awards include an MBE for services to the mentally
handicapped in Scotland; honorary membership of the Law Society of Scotland; national
awards for legal journalism, legal charitable work and legal scholarship; and the lifetime
achievement award at the 2014 Scottish Legal Awards.

Jill Stavert: j.stavert@napier.ac.uk

Jill Stavert is Professor of Law, Director of the Centre for Mental Health and Capacity Law
and Director of Research, The Business School, Edinburgh Napier University. Jill is also a
member of the Law Society for Scotland’s Mental Health and Disability Sub-Committee. She
has undertaken work for the Mental Welfare Commission for Scotland (including its 2015
updated guidance on Deprivation of Liberty). To view full CV click here.
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Members of the Court of Protection team are regularly
presenting at webinars arranged both by Chambers and by
others.

Alex is also doing a regular series of ‘shedinars,’ including
capacity fundamentals and ‘in conversation with’ those who can
bring light to bear upon capacity in practice. They can be found
on his website.
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If you would like your
conference or training event to
be included in this section in a
subsequent issue, please
contact one of the editors.
Save for those conferences or
training events that are run by
non-profit bodies, we would
invite a donation of £200 to be
made to the dementia charity
My Life Films in return for
postings for English and Welsh
events. For Scottish events, we
are inviting donations to
Alzheimer Scotland Action on
Dementia.
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Our next edition will be out in March. Please email us with any judgments or other news items which
you think should be included. If you do not wish to receive this Report in the future please contact:
marketing@39essex.com.

Chambers UK Bar

Sheraton D0y| € Court of Protection:
Senior Practice Manager Health & Welfare
sheraton.doyle@39essex.com Leading Set

Peter Campbell

Senior Practice Manager The Legal 500 UK
peter.campbell@39essex.com Court of Protection and
Community Care
Top Tier Set

clerks@39essex.com « DX: London/Chancery Lane 298 -_39essex.com

LONDON MANCHESTER SINGAPORE KUALA LUMPUR

81 Chancery Lane, 82 King Street, Maxwell Chambers, #02-9, Bangunan Sulaiman,
London WC2A 1DD Manchester M2 4WQ #02-16 32, Maxwell Road Jalan Sultan Hishamuddin
Tel: +44 (0)20 7832 1111 Tel: +44 (0)16 1870 0333 Singapore 069115 50000 Kuala Lumpur,

Fax: +44 (0)20 7353 3978 Fax: +44 (0)20 7353 3978 Tel: +(65) 6634 1336 Malaysia: +(60)32 271 1085

39 Essex Chambers is an equal opportunities employer.

39 Essex Chambers LLP is a governance and holding entity and a limited liability partnership registered in England and Wales (registered number 0C360005) with its registered office at
81 Chancery Lane, London WC2A 1DD

39 Essex Chambers' members provide legal and advocacy services as independent, self-employed barristers and no entity connected with 39 Essex Chambers provides any legal services

39 Essex Chambers (Services) Limited manages the administrative, operational and support functions of Chambers and is a company incorporated in England and Wales
(company number 7385894) with its registered office at 81 Chancery Lane, London WC2A 1DD.
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