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Document Production 文件提交

• Contract - Jaguar (owner) and China Machine New 

Energy Corporation (“CMNC”) (contractor) entered into 

an EPC contract to build a power generation plant in 

Guatemala

• Arbitration clause - seated in Singapore / ICC Rules 

(1998)

• Agreed to “expedited arbitration” - strict compliance 

waived but arbitration to be conducted expeditiously

• Due to project delays owner terminated the EPC 

Contract and engaged replacement contractors to 

complete

• Valid termination – quantum of cost of completion



Issues 议题

• CMNC could not access pre-termination project 

documents after being forced to leave the work site

CMNC在被迫离场以后无法取得有关项目终止前的文件

• Jaguar did not want to disclose documents identifying its 

replacement contractors and its parent company’s 

corporate information – CMNC might use the information 

to interfere with completion

Jaguar不愿披露其替代承建商之身份及其母公司信息 – CMNC有可能
会将这些信息用于干涉完工



Orders 指令

• AEO Regime - “Attorneys’ Eyes Only” 仅限于律师过目

– 1st stage: disclosed to CMNC’s external counsel and expert 

witnesses but not CMNC’s employees

– 2nd stage: CMNC to apply to the Tribunal for disclosure of 

specific documents to CMNC’s employees.

• Redaction Ruling - disclose to CMNC’s employees while 

redacting the replacement contractors’ names 纂辑指令(在

文件上除去替代承建商名字)

– Small Claims Exception: Later, claims valued less than US$100k 

were subject to the AEO Regime (other claims had to be 

redacted) These requirements were eventually lifted



Orders 指令

• Costs of completion 完工成本: 

– Jaguar produced documents evidencing the costs of project 

completion on a rolling basis

Jaguar以滚动不断的方式提交文件证明项目完工的成本

– CMNC later complained it had insufficient time to prepare its 

case, because the production was late, disorganized and 

haphazard

CMNC后来抱怨其没有足够的时间准备提案，因为Jaguar延误提交文件，
而提交的文件又零零散散和杂乱无章



Court of Appeal 上诉法院
• AEO Regime: reasonable order for the Tribunal to make

仅限于律师过目：是合理的指令

– rightly balanced hindrances to CMNC’s case preparation against the 

risk of CMNC misusing disclosed information

– 2nd stage (applying for disclosure) was not onerous, and not invoked at 

all

• Redaction Ruling: subsequently mitigated any prior unfairness to 

CMNC

纂辑指令(在文件上除去替代承建商名字)：随后缓解之前对CMNC的不公平
对待

– CMNC had expressly agreed to the redaction

– CMNC’s complaint about Jaguar’s over-redaction was brought to the 

Tribunal only much later

– Small Claims Exception - CMNC had initially agreed to non-disclosure, 

but documents for claims amounting to most of Jaguar’s total claim 

value were ultimately disclosed to CMNC’s employees



Court of Appeal 上诉法院
• Construction / pre termination documents

有关项目终止前的文件

– CMNC never requested

– CMNC’s own filings suggested that it did not need

• Costs documents

有关完工成本的文件

– CMNC agreed to the rolling nature of document production

– reasonable for Tribunal to balance Jaguar’s interest in presenting 

supporting material, against CMNC’s reasonable opportunity to defend

– reasonable for Tribunal to refuse further extensions of time as 

arbitration had to be expedited and it was requested perilously close to 

the evidentiary hearings

– CMNC itself had asked to bring forward the evidentiary hearings and 

complained only after CMNC had already missed its deadlines



Court of Appeal 上诉法院

• Late submission of material 有关文件之提交延误

– Tribunal’s direction that Jaguar need not to address CMNC’s 

material submitted late did not mean that CMNC’s evidence was 

excluded – the Tribunal could still subsequently deal with the 

evidence

– other reports were rightly excluded as they were submitted only 

2 weeks before hearings commenced

– CMNC did not seek Tribunal’s relief for Jaguar’s disorganized 

document production and only informed Tribunal long after the 

extended deadlines had lapsed



Right to be Heard 倾诉权

• Model Law / Art 18 right to a “full opportunity” of 

presenting one’s case is not unlimited –

impliedly limited by considerations of 

reasonableness and fairness 

• “Full opportunity” is context specific -

overarching inquiry is whether the proceedings 

were conducted in a fair manner; what tribunal 

did falls within the range of what a reasonable 

and fair-minded tribunal in those circumstances 

might have done 



Right to be Heard 倾诉权

• In undertaking this exercise, the court must put itself in 

the shoes of the tribunal: 

– the tribunal’s decisions can only be assessed by reference to 

what was known to the tribunal at the time, 

– it follows from this that the alleged breach of natural justice must 

have been brought to the attention of the tribunal at the material 

time

– court will accord a margin of deference to the tribunal in matters 

of procedure and will not intervene simply because it might have 

done things differently



CA’s Telling Remarks 评论
• CMNC’s conduct in the proceedings contradicted its 

subsequent contention that the arbitration was 

irretrievably lost and doomed

• CMNC never said that the hearings could not go 

continue as scheduled

• Asserting that the Tribunal acted in material breach of 

natural justice was a very serious charge. So, a party 

cannot hedge against an adverse result by 

– (1) acting as if it were content to proceed during the arbitration, 

only to 

– (2) subsequently challenge the award if it is adverse to it



CA’s Telling Remarks 评论

• At the very least, the complainant should have request to 

suspend the proceedings until the alleged breach has 

been remedied

• CMNC’s continued participation evinced its consent to 

forge ahead with the main evidentiary hearing, 

notwithstanding the difficulties

* Don’t Wait Until it is Too Late *

不要等到来不及了才提出来
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Document Production 文件提交
• Obnet was appointed to provide high speed broadband network for 

state government of Selangor (“SELNET”)

Obnet被委托为州政府提供高速宽带网络

• Obnet appointed TM to design and build a network infrastructure 
Obnet委任TM设计和构建宽屏设施

• Obnet filed a suit against the state government of Selangor, which 

was eventually settled Obnet对州政府提出法律诉讼，双方最终和解

• Settlement Agreement agreed 双方达成和解协议

• Consent judgement entered providing that terms of Settlement 

Agreement shall remain confidential 双方一致认同的诉讼裁决包含了和解协
议保密条约

• Obnet commenced arbitration against TM, and TM sought discovery 

of the terms of the Settlement Agreement Obnet向TM启动仲裁，TM要求

Obnet披露和解协议的条约



Orders 指令

• TM applied for discovery of the settlement agreement –

they sought to ascertain whether Obnet was already 

compensated by the state government for the contested 

claims TM要求Obnet披露和解协议的条约，为求确认Obnet向其提出的索赔是否得

到了州政府的赔偿

• Arbitrator refused TM’s application for discovery of the 

settlement agreement on the basis of confidentiality 仲裁员
基于保密原则拒绝了TM的要求

• The settlement and consent judgment provided that the 

settlement shall be confidential and not to be disclosed 

to any third party without the consent of either party 和解协
议保有的保密条文，未经双方同意皆不可向第三方透露



High Court 高等法院



High Court 高等法院



Court of Appeal 上诉法院

• Court of Appeal set aside the High Court’s order for 

discovery 

• High Court is bound by the findings of fact which led to 

the refusal of discovery by the arbitrator



Confidentiality 保密性



Confidentiality 保密性



Confidentiality 保密性



Right to be Heard 倾诉权

• Greater flexibility must be conferred to procedural 

matters in arbitration even if such flexibility comes at the 

expense of parties’ fair opportunity to be heard and to 

present their case 

• Courts must not treat a discovery application as an 

appeal towards an arbitrator’s decision. Courts must 

adopt minimal intervention in arbitration proceedings, so 

as ‘to support the arbitral process’ and not ‘to exercise 

some kind of supervisory role over arbitration 

proceedings.’



Right to be Heard 倾诉权

• Power afforded to courts under s11 (power to grant 

interim measures e.g. discovery of document) must be 

used to ‘support and facilitate the arbitral process and 

not to displace it’, they must not be used to ‘encroach on 

the procedural powers of the arbitrators but to reinforce 

them’; citing Channel Tunnel Group Ltd v Balfour Beatty 

Construction [1993] 



Right to be Heard 倾诉权

• If necessary for the fair disposal of the case, Arbitrator 

could order disclosure subject to appropriate safeguards

* Confidentiality is not a complete cloak *

保密并不是绝对的



Takeaways 要点

• Do not take anything for granted

不要把所有事情都视为理所当然

– if you need or want something, ask for it

– and in a timely manner

• The Tribunal has wide discretion

仲裁庭有很宽泛的裁量权

– but be sensible in what you ask for

– it may be a compromise position

• Don’t expect courts to easily overrule / change 

Tribunal directions

不要期望法院会轻易地推翻 / 改变仲裁庭的自由裁量权
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