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Section 21A applications and section 48 orders (DP v 
A local authority)  
 
Private Client analysis: In this case, Mr Justice Hayden provides helpful practical guidance 
on the operation of section 48 of the Mental Capacity Act 2005 (MCA 2005), as well as 
confirming the scope of, and the court’s role in, proceedings brought pursuant to MCA 2005, 
s 21A. He further emphasises the importance of section 21A application being determined 
speedily, in accordance with Article 5(4) of the European Convention on Human Rights 
(ECHR) (and accordingly suggests how practically weaknesses in capacity evidence could 
be addressed). Written by Stephanie David, barrister at 39 Essex Chambers.  

DP v A local authority [2020] EWCOP 45 (28 September 2020) 

This analysis was first published on Lexis®PSL on 13 October 2020 and can be found here (subscription 
required). 

 

What are the practical applications of this case? 

 

The case confirmed that: first, section 21A applications do not permit the making of an interim 
declaration pursuant to MCA 2005, s 48. Second, Article 5(4) ECHR requires that the lawfulness of 
a detention is speedily resolved by a court. Third, where the capacity evidence is insufficient, then it 
is open to a judge to put further questions to the original assessor, rather than unnecessarily instruct 
a further expert. 

As to MCA 2005, s 48, Hayden J provided some practical guidance in obiter. First, it must always be 
remembered that, under the aegis of a section 48 order, significant infringements on the civil liberty 
of an adult may be imposed. Second, the presumption of capacity applies when contemplating a 
section 48 order. Third, the words of MCA 2005, s 48 require no gloss (it does not permit 
declarations). Fourth, when considering whether there is reason to believe that P lacks capacity, 
proper consideration and evaluation of all the available evidence will be necessary. Fifth, MCA 2005, 
s 48 is a permissive provision in the context of an emergency jurisdiction, which can only result in an 
order being made where it is identifiably in P’s best interests. 

Finally, Hayden J observed that: 
 

‘At the core of Section 48 lies a balancing exercise in which the State’s obligation to promote and support autonomous 
adult decision taking must be weighed, on the particular facts of the individual case, against the State’s equally important 
duty to protect some of society’s most vulnerable individuals in circumstances of crisis.’ 

 
 
 

What was the background? 

The facts are not significant to the legal issues before the court, save that the first instance judge 
observed that one of the deficiencies in the clinician’s report on capacity was that they failed to 
explain the purpose of the visit. The judge had also determined that the evidence on capacity was 
not sufficient to confirm that the mental capacity requirement for a standard authorisation had been 
met, but rather than she could make an interim order pursuant to MCA 2005, s 48. The judge at first 
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instance further directed that a relevant expert was identified to produce a capacity assessment 
pursuant to MCA 2005, s 49.  

In considering the local authority’s capacity assessment, Hayden J observed that the real question 
for DP, which the capacity evidence failed to address, was ‘whether he was able to evaluate any 
available options relating to his residence and care’ not ‘whether he was able to assess the potential 
risks to him if he were to leave the care home’.  
 

What did the court decide?  

After laying out the statutory scheme, Hayden J observed that the court’s approach to a section 21A 
application is different to and distinct from its role in a standard welfare application: 
 

‘The Section 21A application is either to vary or to discharge a Deprivation of Liberty authorisation. In such applications, 
the task of the court is to evaluate the relevant qualifying requirements and to come to a view, on the available evidence, 
as to whether those requirements continue to be met [citing Charles J in Re UF [2013] EWCOP 4289] […] 

[The Court] is assessing the relevant qualifying requirements itself and reaching its own view on the evidence presented 
to it. It is almost inevitable that when doing that the Court will have to pay close attention to what will, on the evidence 
before it, best promote the best interests of the relevant person in the immediate, medium and long term and so carry 

out its own best interests assessment. […] 

So, as I read it, s.21A gives the Court of Protection the task of itself considering and making its own mind up on whether 
a standard authorisation should continue or should stop, or whether certain variations should be made to conditions 

relating to it. It therefore, has to consider amongst other things whether or not the relevant person has capacity and also 
best interests.’ 

 
 
 

Case details: 
 

•  Court: Court of Protection 
•  Judge: Hayden J 
•  Date of judgment: 28 September 2020  

 
 
 
 
Want to read more? Sign up for a free trial below. 

FREE TRIAL 

RELX (UK) Limited, trading as LexisNexis®. Registered office 1-3 Strand London WC2N 5JR. Registered in England number 2746621. VAT  Registered No. GB 730 8595 20. LexisNexis and the Knowledge Burst logo are registered trademarks of 
RELX Inc. © 2018 LexisNexis SA -0120-048. Reproduction, copying or extracting by any means of the whole or part of this publication must not be undertaken without the written permission of the publishers. This publication is current as of the 
publish date above and It is intended to be a general guide and cannot be a substitute for professional advice. Neither the authors nor the publishers accept any responsibility for loss occasioned to any person acting or refraining from acting as a 
result of material contained in this publication. 

 

https://www.lexisnexis.com/uk/lexispsl/privateclient/citationlinkHandler.faces?bct=A&service=citation&risb=&UK_ACTS&$num!%252005_9a%25$section!%2549%25$sect!%2549%25
https://www.lexisnexis.co.uk/products/lexis-psl.html
https://www.lexisnexis.co.uk/products/lexis-psl.html


 

 
 
 
 
 
 
 
 
 


	This analysis was first published on Lexis®PSL on 13 October 2020 and can be found here (subscription required).

