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INTRODUCTION
Jonathan Darby 
Welcome to this edition of our 
Planning, Environment and 
Property newsletter. We hope 
that you are all well.

This week’s edition includes articles on today’s 
Holborn Studios judgment on the publication 
of viability assessments; local green space 
IJXNLSFYNTS �FX�\JQQ�FX�YMJ�XN]YM�FSIܪ�SFQ�NS�F�
series of articles addressing key aspects of the 
Environment Bill.

We hope that you enjoy the read.
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ACCESS TO VIABILITY 
ASSESSMENTS: HOLBORN 
STUDIOS 2
Richard Harwood OBE QC
In R (Holborn Studios) v London 

Borough of Hackney (No 2) 
[2020] EWHC 1509 (Admin) the 

Planning Court quashed planning permission for 
a residential and commercial redevelopment of 
the Holborn Studios site at Eagle Wharf Road, 
London N1 for the second time. Mr Justice Dove’s 
judgment establishes the public’s right of access 
to viability assessments in planning decisions and 
right to write to councillors on planning and other 
matters. In this case, like Paddington 2 or The 
Empire Strikes Back, the sequel is even better than 
the original.

9MJܪ�WXY�LWFSY�TK�UJWRNXXNTS�NS������\FX�
challenged by Holborn Studios who run Europe’s 
largest photographic studio complex at the site 
and who would not be accommodated by the 
scheme. In R (Holborn Studios) v London Borough 

of Hackney the permission was quashed because 
it was unfair not to consult on amendments to 
the application, including the complete removal 
of affordable housing; and because there was a 
legitimate expectation created by the Council’s 
statement of community involvement that 
representations submitted by the applicant would 
be published.

A new application was made offering a £757,000 
contribution to off-site affordable housing, a 
proposal which was well below the expectations of 
UTQNH^��9MNX�\FX�OZXYNܪJI�G^�F�[NFGNQNY^�FXXJXXRJSY�
which went through at least two iterations and 
was commented on by consultants appointed by 
YMJ�(TZSHNQ��9MJܪ�WXY�[JWXNTS�\FX�UZGQNXMJI�\NYM�
all of the numbers blanked out, and a summary 
document was produced for the later version. In 
their consultation response Holborn Studios asked 
for the viability assessment to be published in full. 
Having seen the committee report they reiterated 
those criticisms, saying it was not possible to 
understand from the published material how the 

contribution had been calculated, and asking for 
the viability documents, including the Council’s 
assessment. They also pointed out that the 
Council’s list of background papers was unlawful 
as it merely contained the development plan.

Local authorities are required to make available 
background papers to committee reports. By the 
Local Government Act 1972, s 100D(5):

“background papers for a report are those 
documents relating to the subject matter of the 
report which –

(a) disclose any facts or matters on which, in 
YMJ�TUNSNTS�TK�YMJ�UWTUJW�TKܪHJW��YMJ�WJUTWY�
or an important part of the report is based, 
and

(b) have, in his opinion, been relied on to a 
material extent in preparing the report, but 
do not include any published works.”

Background papers do not have to be provided if 
they contain ‘exempt information’ which includes 
NSKTWRFYNTS�WJQFYNSL�YTܪ�SFSHNFQ�TW�GZXNSJXX�
affairs of a person (Local Government Act 
1972, Schedule 12A, Part 1, para 3) ‘so long, as 
in all the circumstances of the case, the public 
interest in maintaining the exemption outweighs 
the public interest in disclosing the information’ 
(Schedule 12A, Part 2, para 10). In previous 
cases, culminating in R(Perry) v Hackney London 

Borough Council [2014] EWHC 1721 (Admin) the 
High Court had backed non-disclosure of viability 
FXXJXXRJSYX�TS�HTSܪIJSYNFQNY^�LWTZSIX��9MFY�
deferential approach was not taken by the First 
Tier Tribunal in information rights cases.1

Since then the National Planning Policy Framework 
had said that viability assessments should 
be ‘publicly available’ (para 57). The Planning 
Practice Guidance explained the need to publish 
the entire appraisals, other than in exceptional 
circumstances where an executive summary could 
be published, but still containing the ‘benchmark 
land value including the landowner premium’.2

1 Royal Borough of Greenwich v Information Commissioner EA/2014/0122.  
See generally Planning Permission (Richard Harwood, Bloomsbury Professional), para 8.39-8.42.

2 Paragraphs 10-010, 10-020, 10-021.
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Dove J held that the Council had failed to provide 
a list of background papers as required. Some 
at least of the unpublished viability material 
constituted background papers. The NPPF 
and PPG had an important bearing on the 
consideration of whether or not there is a public 
interest in disclosing the information contained 
in a viability assessment (even if it is properly to 
be characterised as commercially sensitive). Mr 
/ZXYNHJ�)T[J�XFNI�UFWF�����

“save in exceptional circumstances the 
anticipation is that viability assessments, 
including their standardised inputs, will be 
placed in the public domain in order to ensure 
transparency, accountability and access to 
decision-taking for communities affected by 
development. The interests which placing 
viability assessments into the public domain 
serve are clearly public interests, which in 
my view support the contention that such 
assessments are not exempt information 
unless the exceptional circumstances spoken 
to by the PPG arise and solely an executive 
summary should be put in the public domain.”

Perry�MFI�GJJS�IJHNIJI�NS�XNLSNܪHFSYQ^�INKKJWJSY�
circumstances, before these changes in policy.

The Court went on to consider the material which 
had been published or included in the committee 
report, describing it as ‘opaque and unexplained’, 
‘incoherent’, ‘incapable of being reconciled’ and 
‘None of these differences or inconsistencies 
are explained nor are they capable of being 
understood’. Dove J also said that the material 
should identify both the existing use value and 
the landowners’ premium which has been used to 
derive the benchmark land value. These should be 
‘set out in a way which enables clear interpretation 
FSI�NSYJWWTLFYNTS�TK�YMTXJܪ�LZWJXѣ��8NSHJ�-TQGTWS�
Studios were the current tenants, there was much 
they could have said about the existing use value, 
if they had been given the viability material.

Dove J endorsed the views of Cranston J in 
R(Joicey) v Northumberland County Council [2014] 

*<-(������&IRNS���XF^NSL�ѢYMJ�UZWUTXJ�TK�
having a legal obligation to confer a right to know 
in relation to material underpinning a democratic 
decision-taking process is to enable members of 
the public to make well-informed observations on 
the substance of the decision’ (para 71).

Additionally the judge found a right for the public 
to write to councillors on planning and other 
matters. The Council’s standard documents and 
practice which prohibited planning committee 
members from reading representations which had 
been sent directly to them was a breach of the 
right to freedom of expression under Article 10 of 
the European Convention on Human Rights. This 
aspect is considered by Richard Harwood QC in 
a separate article in 39 Essex Chambers’ Local 
Government newsletter.

Richard Harwood QC appeared for Holborn Studios 

in both cases, instructed by Susan Ring of Harrison 

Grant.

THE POWER OF 
LOCAL GREEN SPACE 
DESIGNATION – IS IT TIME 
TO RECONSIDER ? 
Celina Colquhoun
Ever since its introduction in the 
NPPF as a matter of policy the 

ability for a local planning authority (or qualifying 
body) to designate an area of land as Local 
Green Space has been a source of considerable 
contention in the planning world.

On the one hand it provides a clear means 
whereby local communities can
identify green areas of particular importance to 
them and ensure their special protection.

On the other hand, whilst there are tests to 
be met prior to designation, they are not as 
stringent as those for alterations to the Green 
Belt or new Green Belt i.e. “only…in exceptional 

circumstances”.3 Once in place though, the 
NPPF states clearly that that special protection 

3 See e.g. NPPF 92



11 June 2020
Page 4

PLANNING, ENVIRONMENT & PROPERTY

means that “[b]y designating land as Local Green 

Space local communities will be able to rule 

out new development other than in very special 

circumstances”.

.Y�NX�INKܪHZQY�YT�YMNSP�TK�FS^�TYMJW�UWTYJHYN[J�UTQNH^�
or provision that has a lower threshold for its 
HTSܪWRFYNTS�YMFS�FSTYMJW�UWTYJHYN[J�UTQNH^�GZY�
which achieves the same force as that other 
protective policy – it would be rather like saying a 
GZNQINSL�NIJSYNܪJI�FX�GJNSL�\NYMNS�F�(TSXJW[FYNTS�
Area is protected in the same way as if it were 
actually listed.

In addition, LGS, whilst not exclusively so, is 
very much more a creature of Neighbourhood 
Development Plans (‘NDPs’) than Local Plans. 
Whilst we do not talk in tiers of plans these days 
and indeed once adopted NDPs are part of the 
development plan, it is well established that 
NDPs are not tested with the same rigour as local 
plans i.e. meeting the basic conditions (see Para 
8 Sch4 Planning and Compulsory Purchase Act 
2004 (‘the 2004 Act’)) is a more “limited exercise” 
than meeting the test of soundness (see s20(5)
(b) of the 2004 Act)(see by Supperstone J in BDW 

Trading Limited v Cheshire West and Cheshire 

Borough Council [2014] EWHC 1470 and Holgate J 
in Woodcock Holdings Ltd v Secretary of State for 

Communities and Local Government [2015] EWHC 
�����&IRNS���FY�@��B�ў�@��B

One cannot of course though bring about changes 
to the Green Belt through an NDP.

To that end it is therefore possible and lawfully 
XT�KTW�F�QTHFQ�UQFSSNSL�FZYMTWNY^�15&��YTܪ�SI�
itself with a designated piece of land as part of 
its development plan which is, to all intents and 
purposes, Green Belt within that development plan 
but which has not been subjected to the same 
scrutiny as any other piece of Green Belt land 
properly so called. Further this would be both as a 
consequence of less stringent tests and criteria to 
warrant such protection and in a plan which also 
is subject to a more limited/less rigorous process 
and testing.

This is highlighted in the recent case of R(oao)

Lochailort Investments v Mendip DC & Norton St 

Philip Parish CounciQ�@����B�*<-(������MFSIJI�
down on 11 May 2020 in which Mrs Justice Lang 
considered a challenge to the Norton St Philip 
Neighbourhood Development Plan (‘the NDP’). 
Following the examination of the NDP and 
acceptance by MDC of the Inspector’s report 
the claimant challenged the NDP in respect 
of its Local Green Space (“LGS”) policy which 
NIJSYNܪJI�YJS�XNYJX�YT�GJ�IJXNLSFYJI�FX�1,8X�FSI�
in two of which the Claimant developer had an 
interest. In addition, however, to the NDP process, 
the Defendant Council was also in the midst of 
preparing a revised local plan (‘LPP2’) for the 
whole of Mendip District. Amongst other matters, 
LPP2 also proposed an LGS policy and sites based 
on a review of the ѦTUJS�FWJFX�TK�QTHFQ�XNLSNܪHFSHJѧ 
NIJSYNܪJI�NS�YMJ�)JKJSIFSYѣX�J]NXYNSL�UQFS�Ѣ155�ѣ���
adopted in December 2014. The LPP2 LGS sites 
also included the same 2 Claimant’s sites as the 
NDP.

The Claimant raised objections to the NDP and 
LPP2 both in respect of the LGS policies and also 
in respect of housing allocations.

The examination of local plan commenced later 
than the NDP but the LPP2 Inspector issued 
interim conclusions during the examination 
criticising the methodology used to identify 
the LGS sites and also recommending that the 
LPP2 LGS policy be deleted. The Inspector’s 
interpretation of the LGS policy within the NPPF 
and PPG is notable. He stated as follows:

“34. National policy, as expressed through 

the Framework and National Planning Policy 

Guidance (PPG), sets a very high bar for LGS 
designation. The opening sentence, which 

amounts to the ‘headline’ message, in paragraph 

77 of the Framework, states that LGS will 
not be appropriate for most green areas of 
open space. This is a clear message that the 
bar for LGS designation is set at a very high 
level. I therefore consider that it is clear from 
national policy that LGS designation should be 
the exception rather than the rule. One good 
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reason for national policy setting this high bar 

is explained in paragraph 78 of the Framework, 

which states that local policy for managing 

development within LGS should be consistent 
with policy for Green Belts.

35. In order to reinforce the message that LGS 
designation is to be used sparingly, paragraph 

77 of the Framework sets out three criteria, 

which spell out where LGS designation should 

only be used. It is clear from the phraseology 

that all three of these criteria are necessary 
for LGS designation. These criteria state that 

LGS designation should (i) only be used where 

the green space is in reasonably close proximity 

to the community it serves; (ii) where it is 

demonstrably special to the local community 

MTQINSL�F�UFWYNHZQFW�QTHFQ�XNLSNܪHFSHJ� �FSI�
(iii) where it is local in character and is not an 

extensive tract of land.

36. Para 76 of the Framework places LGS 

designation in the context of provision of 

XZKܪHNJSY�MTRJX��OTGX�FSI�TYMJW�JXXJSYNFQ�
services. Therefore, LGS designation has to be 
integral to the proper planning for the future of 
communities, and not an isolated exercise to 

put a stop on the organic growth of towns and 

villages, which would be contrary to national 

policy.

37. The PPG sets an equally high bar in 
relation to LGS designation and requires that 

landowners should be contacted at an early 

stage about proposals to designate any part 

of their land as LGS and have opportunities to 

make representations [ID: 37-019-20140306]. 

Some landowners at the Hearing sessions 

claimed that this had not happened, and it is not 

clear to me that this process has been followed 

in all cases.

38. The clear message in national policy is that 
LGS designation is to be used sparingly, as part 
of the overall consideration of the planning 
and development needs of communities and is 
not a tool to stop development. The PPG also 

makes clear that designation of any LGS will 

need to be consistent with local planning for 

sustainable development in the area and must 

not be used in a way that undermines this aim 
of plan making [ID: 37-007-20140306].”

The Inspector then went on to set out his views 
as to the approach which had been adopted to the 
NIJSYNܪHFYNTS�TK�XNYJX�FSI�MT\�NY�KJQQ�XMTWY�TK�YMJ�
above.

MDC accepted the Inspector’s recommendations 
FSI�RTINܪJI�155���.Y�MFI�NYXJQK�GJJS�HTSHJWSJI�
about the duplication within the NDP but rejected 
the criticisms of its approach.

By contrast the NDP examiner concluded that the 
NDP met the basic conditions including the LGS 
UTQNH^�FSI�NYX�NIJSYNܪHFYNTS�TK�YMJ�(QFNRFSYѣX�XNYJX�

The Council subsequently resolved that the NDP 
should proceed to referendum.

The Claimant based its challenge upon a 
misunderstanding of LGS policy and in particular 
drew attention to the tests for Green Belt.

Lang J rejected the Claimant’s criticisms of the 
NDP and the Examiner’s approach. In doing so 
she highlighted the different approach to NDPs 
compared with local plans and also made the 
point that the LPP2 Inspector’s comments had 
been made in the context of the previous NPPF 
1,8�UFXXFLJI�@�����BSTY�YMJ�HZWWJSY�355+�@���
1010] which differ. In particular, the ‘headline’ 
RJXXFLJ�NIJSYNܪJI�G^�YMJ�155��.SXUJHYTW�N�J��“LGS 

will not be appropriate for most green areas of open 

space” is no longer there. As noted by Lang J the 
opening words to NPPF 100 merely state that “The 

Local Green Space designation should only be used 

where…” and then sets out the criteria. The February 

2019 policy is, in my view, more precise.”

In addition, Lang J rejected the argument that the 
test for designation of LGS should if not be the 
same should at least be allied to that of Green 
Belt. In her view judgment “the policy criteria for 

designation are clearly set out in paragraphs 99 

and 100 of the Framework. I do not consider it 

appropriate or helpful for me to add to the terms of 

the policy by labelling the criteria as setting a high 
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bar or very high level, as experience shows that, 

over time, such labels acquire a life of their own 

FRTSL�IJHNXNTS�RFPJWX��FIINSL�F�OZINHNFQ�SZFSHJ�YT�
the original policy.”

There are further aspects of the grounds and 
judgment which relate also to the approach to LGS 
in the context of addressing housing demand and 
allocations and the need to take that (and other 
development needs) into account which are clearly 
relevant but which again in this instance the judge 
concluded the NDP inspector had approached 
correctly as well as the Council in accepting the 
NDP. 

Another recent example of the clear power of a 
LGS designation against development is contained 
in an Inspector’s decision dated 30 April 2020 
which dismissed the s.78 appeal in respect of a 
proposal to develop the Former Imperial College 
Private Ground in Teddington and in which Daniel 
Stedman Jones of 39 Essex Chambers appeared 
KTW�YMJ�7ZQJ���UFWY^�:ISJ^�5FWP�5QF^NSL�+NJQIX�
Trust and the Teddington Society.
 
The proposed scheme comprised the erection of 
a new extra-care community together with new 
public open space and improved sports facilities 
including in particular 107 extra-care affordable 
housing units; a GP surgery and pharmacy on 
one part of the site, with a new public park and all 
weather sports and games surfaces and a range 
of other community facilities provided on the other. 

During the course of the appeal inquiry the local 
plan which designated the site as LGS and which 
had been the subject of a successful High Court 
challenge was adopted on 3 March 2020. It was 
noted in the appeal decision that the examining 
Inspector appointed to consider the matter had 
ѦHTSHQZIJI�YMFY�YMJ�[FXY�RFOTWNY^�TK�YMJ�XNYJ�RJY�
the criteria to be considered as Local Green Space 

(LGS).”

 
There were a number of issues raised by those 
objecting to the scheme including effect on the 
character and appearance of the area, impact 
on the site’s other designation as an Other Open 

Land of Townscape Importance (OOLTI); impact 
on sports provision, and amenity impacts however 
the consequence of the adoption of the plan 
and LGS designation led the Inspector to test 
the scheme against the LGS policy and also to 
treat the development as inappropriate. This 
required him to test whether the harm by reason 
of inappropriateness, and any other harm, would 
be clearly outweighed by other considerations. If 
so, whether this would amount to the very special 
circumstances required to justify the proposal.

The Inspector had been asked to consider 
that certain elements of the scheme were not 
inappropriate by reference to the reasons for the 
designation of the site as LGS. The Inspector 
rejected this approach saying “the test is not 

\MJYMJW�YMJ�GJSJܪYX�TK�YMJ�UWTUTXFQ�\TZQI�LT�
towards the special characteristics which led to the 

IJXNLSFYNTS�TK�YMJ�1,8�NS�YMJܪ�WXY�UQFHJ��9MJ�YJXY��
as set out in paragraph 101 of the Framework is 

that, once designation has happened, the policies 

should be consistent with those for the Green Belt, 

albeit that to be not inappropriate development the 

UWTUTXFQ�XMTZQI�STY�HTSܫNHY�\NYM�YMJ�UZWUTXJX�TK�
including land within the LGS.” The Inspector went 
on to note however that the “purpose of LGS is 

somewhat different to those of the Green Belt… This 

is to protect green areas of particular importance 

to the community. In that the proposal would result 

NS�YMJ�XNLSNܪHFSY�QTXX�TK�UFWY�TK�F�LWJJS�FWJF�TK�
particular importance to the community the proposal 

would not comply with the purpose of the LGS.”

Impact on openness was an issue in any event 
as a consequence of the OOLTI designation but in 
the context of LGS, the appellant sought to argue 
‘openness’ had a different role because it is not 
an essential characteristic of LGS as it is with 
Green Belt. The Inspector stated clearly however “if 
policies for managing development in an LGS are to 

be consistent with those for the Green Belt, then it 

must be part of the consideration.”

In refusing the scheme the Inspector made a 
SZRGJW�TKܪ�SINSLX�TK�XNLSNܪHFSY�TW�XZGXYFSYNFQ�
harm separate from any consideration of the 
LGS designation however the starting point of 
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his planning balance assessment was that the 
scheme was “inappropriate development in the 

LGS and contrary to the purpose of the LGS in 

that it would not protect a green area of particular 

importance to the community.”

.S�YJWRX�TK�YMJ�XNLSNܪHFSY�GJSJܪY�KWTR�RJJYNSL�
recognised unmet housing need the Inspector 
concluded “in the same way that unmet housing 

SJJI�\NQQ�STY�STWRFQQ^�GJ�TK�XZKܪHNJSY�\JNLMY�YT�
outweigh the presumption against inappropriate 

development in the Green Belt, as policies for LGS 

should be consistent with policies for the Green 

Belt, I consider that similar considerations should 

apply in relation to LGS.”

-NXܪ�SFQ�HTSHQZXNTS�\FX�YMFY�YMJ�XHMJRJ�“would 

be contrary to the terms of the development 

plan taken as a whole. Paragraphs 101 and 144 

of the Framework make clear that substantial 

weight should be given to any harm to LGS and 

.�MF[J�NIJSYNܪJI�TYMJW�MFWRX�YMFY�FII�YT�YMNX��
<MNQJ�YMJWJ�FWJ�GJSJܪYX��.ܪ�SI�YMFY�YMJ�TYMJW�
considerations in this case do not clearly outweigh 

YMJ�MFWR�.�MF[J�NIJSYNܪJI��(TSXJVZJSYQ^��YMJ�[JW^�
XUJHNFQ�HNWHZRXYFSHJX�SJHJXXFW^�YT�OZXYNK^�YMJ�
development do not exist. Furthermore, material 

considerations do not indicate that the proposal 

should be determined otherwise than in accordance 

with the development plan.”

 
The national circumstances both politically and 
economically now are clearly very different to 
the time when both LGS as well NDPs were 
introduced. They were in simple terms the product 
of the localism agenda and perhaps acted as a 
counterweight to fears being expressed about 
what the presumption in favour of sustainable 
development would mean to those who seek to 
protect their communities and local areas from 
future expansion.

We all read with interest no doubt the article in 
the Sunday Times last weekend about a possible 
meeting between amongst others Dominic 
Cummings, Bridget Rosewell, Christopher 
Katkowski QC to discuss changes to planning 

including the potential for a new separate 
independent body for certain development 
decision making. This week also saw the launch 
of a “Super Inquiry” by BEIS to investigate whether 
the post-pandemic world presents an opportunity 
KTW�F�WJXJYYNSL�TK�YMJ�:0�JHTSTR^�FSI�YT�MJQU�\NYM�
its recovery.4

The message therefore appears to be that a 
wide ranging re-think of many important aspects 
of the economy and society is underway. This 
includes our approach to development and the 
environment.

Whilst the Government’s stated position as ever 
is to continue to protect Green Belt it would be 
interesting as part of the re-think to know what 
thought may given to powerful bar to development 
that is LGS and in particular where that can come 
about through the less stringent process of NDPs.

THE ENVIRONMENT BILL’S 
AIR QUALITY AND 
ENVIRONMENTAL RECALL 
PROVISIONS: 
SMOKESCREEN OR BREATH 
OF FRESH AIR? 
Richard Wald QC and  
Gethin Thomas
Overview
.S�YMNX��YMJ�XN]YM�FSIܪ�SFQ�NS�F�
series of articles addressing key 
aspects of the Environment Bill 
(“the Bill”) we consider its Part 
4 which relates to air quality 
regulation and makes provision 

��WXY�KTW�YMJ�XT�HFQQJI�ѢQTHFQ�FNW�VZFQNY^�KWFRJ\TWPѣܪ
the control of smoke and for the recall of motor 
vehicles that do not meet relevant environmental 
standards.

We assess whether the provisions in the Bill which 
FIIWJXX�FNW�VZFQNY^�FWJ�XZKܪHNJSY�YT�YFHPQJ�YMJ�XHFQJ�
of the problem currently posed by air pollution 
NS�YMJ�:0��<J�HTSHQZIJ�YMFY�YMJ�'NQQ�KFNQX�YT�RJJY�
the challenge, and instead provides a collection 

�� MYYUX���HTRRNYYJJX�UFWQNFRJSY�ZP�HFQQ�KTW�J[NIJSHJ�����UTXYUFSIJRNH�JHTSTRNH�LWT\YM�
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of disparate and piecemeal reforms, primarily 
focused on facilitating the making of air quality 
plans rather than concrete action. In its current 
form we consider that the Bill creates a real risk 
that air quality limit values and targets could slip 
GJMNSI�YMTXJ�WJVZNWJI�\NYMNS�YMJ�*:�FKYJW�'WJ]NY�

The policy background
The principal contaminants currently affecting 
:0�FNW�VZFQNY^�FWJ�HFWGTS�RTST]NIJ�(4���T]NIJX�
of nitrogen (NOx), volatile organic compounds 
(VOCs) and particulate matter. Of particular 
concern in terms of environmental health are: (i) 
52�SJ�UFWYNHZQFYJ�RFYYJWܪ������N�J��UFWYNHQJX�TK�
less than 2.5 microns diameter, emitted during fuel 
combustion and (ii) nitrogen dioxide (NO2), a fossil 
fuel combustion pollutant.

9MJ�UWTGQJR�TK�UTTW�FNW�VZFQNY^�FKܫNHYX�RZHM�TK�
YMJ�:05 with many areas currently in breach of 
*:�QJLFQ�QNRNYX�KTW�34��QNRNYX�YMFY�XMTZQI�MF[J�
been met in 2010 pursuant to Directive 2008/50/
EC. Forty towns and cities exceed World Health 
4WLFSNXFYNTS�Ѧ<-4ѧ��LZNIJQNSJ�QNRNYX�KTWܪ�SJ�
particle pollution.��The policy case for intervention 
is threefold.

First, the government has recognised that 
FNW�VZFQNY^�NX�HZWWJSYQ^�YMJ�RTXY�XNLSNܪHFSY�
JS[NWTSRJSYFQ�MJFQYM�WNXP�NS�YMJ�:0��-JFQYM�HFS�
be affected both by short-term, high-pollution 
episodes and by long-term exposure to lower 
levels of pollution. In January this year, the 
British Heart Foundation issued a stark warning 

that heart attack and stroke deaths related to 
FNW�UTQQZYNTS�HTZQI�J]HJJI���������G^������7 
The Covid-19 pandemic has also thrown the 
implications of poor air quality into sharp focus. 
Although research on the links between air quality 
and Covid-19 is still emerging, Dr Maria Neira, 
director of public health at the WHO, has explained 
that ‘we know if you are exposed to air pollution 

you are increasing your chances of being more 

severely affected.’ 8

8JHTSIQ^��FNW�UTQQZYNTS�MFX�F�XNLSNܪHFSY�NRUFHY�
on the natural environment, and contributes 
to climate change. Air quality impacts local 
ecosystems, and affects their ability to grow 
and function. This has knock-on implications for 
biological diversity.9 Photochemical reactions 
resulting from the action of sunlight on nitrogen 
dioxide (NO2) and VOCs, typically emitted from 
road vehicles, lead to the formation of ozone.10 
Ozone is a so-called ‘short-lived’ climate pollutant, 
\MNHM�HFS�RFPJ�F�XNLSNܪHFSY�HTSYWNGZYNTS�YT�
the greenhouse effect. ‘Short-lived’ climate 
pollutants, such as black carbon (another vehicle 
exhaust pollutant), as well as methane, and 
M^IWTܫZTWTHFWGTSX��HTQQJHYN[JQ^�FHHTZSY�KTW�ZU�YT�
45% of current global warming.11

9MNWIQ^��YMJWJ�NX�F�XNLSNܪHFSY�JHTSTRNH�HTXY�YT�
poor air quality. A joint report of the Royal College 
of Physicians (“RCP”) and the Royal College of 
Paediatrics and Child Health (“RCPCH”) have 
estimated that the health problems resulting from 
exposure to air pollution cost the health services, 

�� 9MJ�,ZFWINFS��5TQQZYNTS�RFU�WJ[JFQX�ZSXFKJ�FNW�VZFQNY^�FY�FQRTXY�������:0�XNYJX����+JGWZFW^��������F[FNQFGQJ�TSQNSJ�MJWJ��MYYUX���\\\�
theguardian.com/environment/2019/feb/27/pollution-map-reveals-unsafe-air-quality-at-almost-2000-uk-sites

�� +WNJSIX�TK�YMJ�*FWYM��(QJFS�&NW�(FRUFNLS��F[FNQFGQJ�TSQNSJ�MJWJ��MYYUX���KWNJSIXTKYMJJFWYM�ZP�HQJFS�FNW
�� 'WNYNXM�-JFWY�+TZSIFYNTS��-JFWY�FYYFHP�FSI�XYWTPJ�IJFYMX�WJQFYJI�YT�FNW�UTQQZYNTS�HTZQI�J]HJJI���������G^���������/FSZFW^��������F[FNQFGQJ�

online here: https://www.bhf.org.uk/what-we-do/news-from-the-bhf/news-archive/2020/january/heart-and-circulatory-deaths-related-to-air-
UTQQZYNTS�HTZQI�J]HJJI��������T[JW�SJ]Y�IJHFIJ

8 The Guardian, Is Air pollution making the coronavirus pandemic even more deadly? (Monday 4 May 2020);  
https://www.theguardian.com/world/2020/may/04/is-air-pollution-making-the-coronavirus-pandemic-even-more-deadly

�� :3*(*��&NW�UTQQZYNTS��JHTX^XYJRX�FSI�GNTIN[JWXNY^��F[FNQFGQJ�TSQNSJ�MJWJ��MYYU���\\\�ZSJHJ�TWL�JS[NWTSRJSYFQ�UTQNH^�HTS[JSYNTSX�
envlrtapwelcome/cross-sectoral-linkages/air-pollution-ecosystems-and-biodiversity.html#:~:text=Ecosystems%20are%20impacted%20by%20
air,ability%20to%20function%20and%20grow.&text=As%20ecosystems%20are%20impacted%2C%20so,human%20populations%20are%20
also%20affected

��� )*+7&��:0�&NW�.SKTWRFYNTS�7JXTZWHJ��F[FNQFGQJ�TSQNSJ�MJWJ��MYYUX���ZP�FNW�IJKWF�LT[�ZP�FNW�UTQQZYNTS�HFZXJX� 
See also, the DEFRA and develoved administration commissioned Air Quality Expert Group Report, Air Quality and Climate Change: A UK 

Perspective (2007), available online here: https://uk-air.defra.gov.uk/assets/documents/reports/aqeg/fullreport.pdf
��� :3�*S[NWTSRJSY�5WTLWFRRJ��(QNRFYJ���(QJFS�&NW�(TFQNYNTS��Short-lived climate pollutants, available online here:  

https://www.ccacoalition.org/en/science-resources. 
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business, and the people who suffer from illness 
and premature death, up to more than £20 billion 
every year.12 
 
On 14 January 2019, DEFRA published its ‘Clean 

Air Strategy’, with the stated aim of ‘tackling all 

sources of air pollution, making our air healthier 

to breathe, protecting nature and boosting the 

economy.’ 13 This follows the government’s 
commitment to reduce pollution enshrined in its 
25 year environment plan. The latent ambition is 
apparent from the priority given to air quality in 
YMJ�UQFS��9MJܪ�WXY�TK�YMJ�LT[JWSRJSYѣX�YJS����^JFW�
goals is to achieve ‘clean air’. The government 
does not have a stellar recent track record in 
tackling air pollution. In particular, all three of its 
FYYJRUYX�YT�UWTIZHJ�F�QF\KZQ�:0�&NW�6ZFQNY^�5QFS��
aimed at tackling nitrogen dioxide concentrations, 
were quashed following legal challenges brought 
by ClientEarth.14 Regrettably, the Environment Bill 
ITJX�STY�RFWP�F�XNLSNܪHFSY�YZWSNSL�UTNSY�NS�YMJ�
regulation of air pollution, but instead: (i) defers 
implementing concrete targets, and (ii) offers 
merely piecemeal reform.

Air quality reform in the Bill: the story so far
Part 4 is not the entirety of the Bill’s air quality 
provisions. Some also feature in part 1 of the 
Bill.15 In particular, clause 1 of the Bill would 
confer a secondary legislation making power on 
the Secretary of State may to set environmental 
QTSL�YJWR�YFWLJYX��FSI�FNW�VZFQNY^�NX�NIJSYNܪJI�
as a priority area. Furthermore, clause 2 would 
introduce a duty on the government to set a 
QJLFQQ^�GNSINSL�YFWLJY�KTWܪ�SJ�UFWYNHZQFYJ�RFYYJW�
(PM2.5). 

9MJXJ�HQFZXJX�XMFWJ�YMJ�XFRJ�KZSIFRJSYFQܫ�F\�
seen elsewhere in the Bill: the critical work is left to 
the future, rendering it subject to the vicissitudes 

12 RCP and RCPCH Working Party Report, Every breath we take: the lifelong impact of air pollution����+JGWZFW^��������F[FNQFGQJ�TSQNSJ�MJWJ��
https://www.rcplondon.ac.uk/projects/outputs/every-breath-we-take-lifelong-impact-air-pollution 

13 Available online here:  
MYYUX���FXXJYX�UZGQNXMNSL�XJW[NHJ�LT[�ZP�LT[JWSRJSY�ZUQTFIX�X^XYJR�ZUQTFIX�FYYFHMRJSYDIFYFܪ�QJ��������HQJFS�FNW�XYWFYJL^������UIK�

14 R. (on the application of ClientEarth) v Secretary of State for Food, Environment and Rural Affairs (No.3) [2018] EWHC 315 (Admin).
15 Part 1 of the Bill was considered by Richard Wald QC and Ruth Keating in an article published in this newsletter on 14 May 2020, available 

TSQNSJ�MJWJ��MYYUX����K�HF�R]OT\��J��V�����R��\UJSLNSJ�SJYISF�XXQ�HTR�\U�HTSYJSY�ZUQTFIX���������5*53J\XQJYYJWD��2F^�����UIK
��� MYYUX���FNWVZFQNY^SJ\X�HTR������������RUX�[TYJ�FLFNSXY�NSYWTIZHNSL�\MT�UR����LZNIJQNSJ�YT�JS[NWTSRJSY�GNQQ�
17 See, for example, ClientEarth, The Environment Bill: another missed opportunity for clean air (31 January 2020), available online here:  

https://www.clientearth.org/were-demanding-urgent-action-on-uk-air-pollution/. 

of future political preferences. A proposed 
amendment to the Bill setting the target for 
52����FY���ਐL�R��FX�FS�FSSZFQ�F[JWFLJ��YMJ�QJ[JQ�
advised by the WHO, offered a potential solution 
to this problem and would have provided a stricter 
YFWLJY�YMFS�YMJ����ਐL�R��HZWWJSYQ^�UWJXHWNGJI�G^�
YMJ�*:ѣX�&NW�6ZFQNY^�)NWJHYN[J��'ZY�YMFY�FRJSIRJSY�
was rejected and with it this potential solution 
was lost.�� This missed opportunity in the Bill’s 
provision on air quality has been the subject of 
particular lament.17

As considered further below, regrettably, the sum 
of parts 1 and 4 do not add up to the change 
necessary to tackle the scale of the problem posed 
G^�UTTW�FNW�VZFQNY^�NS�YMJ�:0�

The air quality framework: amendments to 
the Environment Act 1995
(QFZXJ�����FSI�XHMJIZQJ�����YT�YMJ�'NQQ�HTSYFNS�
amendments to part 4 of the Environment Act 
1995 (“the 1995 Act”) whose key provisions 
include the following s:

a. National air quality strategy: section 80 of 
the 1995 Act obliges the Secretary of State 
to publish a policy statement on air quality 
assessment and management. Para 2 of 
schedule 11 to the Bill would amend section 
80 to remove subsection (3), which requires 
that the statement (or statements) should 
relate to the whole of Great Britain. It would 
also introduce a new subsection (4A), which 
would require the strategy to be reviewed, 
and, following that review, amended if that 
is considered necessary. A new subsection 
(4B) sets out the minimum review periods, 
requiring a review initially within 12 months 
of the schedule coming into force, and then 
subsequent reviews to happen at least once 
J[JW^ܪ�[J�^JFWX�FKYJW�YMFY��9MNX�WJRJINJX�YMJ�
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surprising omission that section 80, as made, 
did not itself contain a review mechanism. 
However, following a 12 month initial review, a 
review may only occur as infrequently as every 
5 years. This may not be enough to ensure that 
the strategy is kept properly up to date or that 
NSYJW[JSYNTSX�FWJ�XZKܪHNJSYQ^�YFWLJYJI�FSI�X\NKY��

b. Duty to report on air equality in England: Para 
3 would introduce a new section 80A, requiring 
that the Secretary of State lays an annual 
statement before Parliament which sets out 
an assessment of progress made towards 
meeting air quality objectives and standards 
in England, as well as the steps the Secretary 
of State has taken in support of meeting those 
standards and objectives. Progress made in 
meeting the extant objectives and standards 
will be subject to frequent assessment, 
although the adequacy of the objectives and 
standards themselves may go unreviewed 
\NYMNS�Fܪ�[J�^JFW�UJWNTI��

c. Functions of relevant public authorities: para 
4 would add a new section 81A, which imposes 
a requirement on certain relevant public 
authorities to co-operate with local authority air 
quality action planning, once the relevant public 
authority has been designated by the Secretary 
of State. It would also apply a duty to have 
regard to the National Air Quality Strategy when 
carrying out functions and services which might 
affect air quality to additional bodies who may 
be relevant to meeting air quality standards 
and objectives. Moreover, para 5 would amend 
section 82 (concerning local authority reviews). 
Of note, the new subsection (5) provides that 
local authorities in England must also identify 
which sources of emissions they believe are 
responsible for failure to achieve air quality 
standards or objectives; identify neighbouring 
authorities who may be responsible for 
emissions; and identify other relevant public 
authorities or the Environment Agency who 
may be responsible for emissions. This would 

establish a more directed and comprehensive 
review process.

d. Duties of English local authorities in relation 
to designated areas: a new section 83A 
would require local authorities to prepare an 
action plan to ensure air quality standards 
and objectives are achieved in the Air Quality 
Management Area it has designated under 
section 83. This is intended to ‘tighten’ the 
requirement to ensure action plans should 
secure the required standards and objectives.18 
Action plans must set out air quality measures 
to be taken by the local authority within the 
Air Quality Management Area together with 
associated deadlines. Action plans may be 
revised, and indeed must be revised, by relevant 
local authorities, if new or different measures 
are required. There is also a mechanism for 
resolving any disputes as to the content of 
an action plan between a county and district 
council by making a referral to the Secretary of 
State. 

e. Air quality partners: paras 8 and 9 would 
introduce new sections 85A and 85B, that are 
aimed at increasing cooperation at the local 
level, and sharing responsibility for tackling 
local air pollution between relevant public 
bodies (designated as ‘air quality partners’). 
An ‘air quality partner’ is a body responsible for 
emissions contributing to exceedance of local 
air quality objectives,19 and they are under a 
duty to assist a local authority, upon request, 
in meeting air quality standards and objectives, 
where there is an exceedance (“duty to co-
operate”). However, the potential effectiveness 
of this requirement is blunted because the 
air quality partner can simply refuse such a 
request if it considers it unreasonable. A local 
authority in England that intends to prepare 
an action plan must notify each of its air 
quality partners that it intends to do so. Air 
quality partners are under a duty to propose 
measures for inclusion in the plan they will take 

18 Explanatory Notes to the Environment Bill, para 1390, available online here:  
https://publications.parliament.uk/pa/bills/cbill/58-01/0009/en/20009en.pdf

��� &X�NIJSYNܪJI�G^�YMFY�FZYMTWNY^�NS�FHHTWIFSHJ�\NYM�YMJ�UWTUTXJI�FRJSIJI�XJHYNTS�����G��TW�H���SFRJQ^�YMFY��G��NS�YMJ�HFXJ�TK�F�WJQJ[FSY�
source within the area of a neighbouring authority, identify that authority, and (c) in the case of a relevant source within an area in relation to 
which a relevant public authority or the Agency has functions of a public nature, identify that person in relation to that source.
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to contribute to achievement or maintenance 
of air quality standards, and to specify a date 
for each particular measure by which it will 
be carried out. It is then obliged to carry out 
those measures by those dates, as far as is 
reasonably practicable. The Secretary of State 
may direct an air quality partner to make further 
UWTUTXFQX��\MJWJ�NY�MFX�RFIJ�NSXZKܪHNJSY�TW�
otherwise inappropriate proposals itself. 

f. Role of the Mayor of London in relation 
to action plans: Para 10 would replace the 
HZWWJSY�XJHYNTS���&��.Y�\TZQI�TGQNLJ�F�QTHFQ�
authority in London that intends to prepare an 
action plan to notify the Mayor of London. In 
response, the Mayor must, before the end of 
the relevant period, provide the authority with 
proposals for particular measures the Mayor 
will take to contribute to the achievement, 
and maintenance, of air quality standards and 
objectives in the area to which the plan relates. 
Local authorities are required to incorporate the 
Mayor of London’s proposals and dates in their 
action plans.

g. Role of combined authorities in relation 
to action plans: in a similar fashion, a local 
authority in a combined authority area must 
notify the combined authority of its intention to 
produce a plan. The combined authority must 
respond in the same manner as the mayor of 
London (above), and local authorities must then 
incorporate combined authority proposals and 
dates in their action plans. 

Finally, paragraphs 11 and 12 amend sections 87 
and 88 of the 1995 Act respectively, to broaden 
the range of bodies subject to these regulating 
powers, so as to include county councils, relevant 
public authorities and the Environment Agency.

Whilst these provisions would introduce a more 
tightly prescribed framework for the making 

of local air quality action plans, and facilitate 
increased co-operation between local authorities 
and other public bodies, the content of the action 
plans will be critical to determine how effective 
YMNX�KWFRJ\TWP�\NQQ�GJ�NS�WJFQNY^��:QYNRFYJQ^��YMJ�
focus of these provisions is primarily on making 
plans, rather than on achieving them. 

Control of smoke: amendments to the  
Clean Air Act 1993
Historically, the main air pollution problem in the 
:0�MFX�GJJS�MNLM�QJ[JQX�TK�XRTPJ�FSI�XZQUMZW�
dioxide emitted pursuant to the combustion of 
sulphur-containing fossil fuels such as coal, used 
for both domestic and industrial purposes.20 The 
���WXY�(QJFS�&NW�&HY�\FX�JSFHYJI�NSܪ����KTQQT\NSL�
the 1952 London smog disaster, which is thought 
to have claimed as many 12,000 lives. The Clean 
&NW�&HY������\FX�YMJܪ�WXY�QJLNXQFYN[J�NSYJW[JSYNTS�
made to regulate both domestic and industrial 
smoke emissions.21�9MJ�(QJFS�&NW�&HY������
supplemented it in the following decade. 

&QYMTZLM�XNSHJ�������YMJ�RFNS�XTZWHJX�TK�FNW�
pollution have shifted from the traditional smoke 
emissions, to vehicle fumes,22 the domestic 
GZWSNSL�TK�\TTI�FSI�HTFQ�NS�TUJSܪ�WJX�FSI�XYT[JX�
STSJYMJQJXX�XYNQQ�RFPJX�ZU���
�TK�YMJ�:0ѣX�UWNRFW^�
JRNXXNTSX�TKܪ�SJ�UFWYNHZQFYJ�RFYYJW�52������
Harmful sulphur dioxide (SO”) is also emitted by 
HTFQ�GZWSJI�NS�TUJSܪ�WJX�23 

9MJ������FSI������&HYX�\JWJ�WJUJFQJI�FSI�
replaced by the Clean Air Act 1993 (“the 1993 Act”), 
which consolidated and extended their provisions. 
The main pillars of the 1993 Act are as follows:

a. Prohibitions on emitting dark smoke from the 
chimneys of any building or industrial or trade 
premises (part 1).

b. Powers for local authorities to designate smoke 
HTSYWTQ�FWJFX��2TXY�TK�YMJ�:0ѣX�RFOTW�YT\SX�
and cities are subject to smoke control orders. 

��� )*+7&��:0�&NW�.SKTWRFYNTS�7JXTZWHJ��F[FNQFGQJ�TSQNSJ�MJWJ��MYYUX���ZP�FNW�IJKWF�LT[�ZP�FNW�UTQQZYNTS�HFZXJX�
��� MYYUX���KWNJSIXTKYMJJFWYM�ZP�HQJFS�FNW�QTSITS�XRTL�FSI������HQJFS�FNW�FHY��c�YJ]Y"-NXYTWNFSX
��\NIJQ^
��HTSXNIJWJI
��YMJ
���

Clean,fuel%2C%20gas%20and%20electricity) 
��� 5WTK�5JYJW�'WNRGQJHTRGJ��Ѧ9MJ�(QJFS�&NW�&HY�FKYJW����^JFWXѧ��<JFYMJW�3T[JRGJW��������;TQ������3T�����
23 DEFRA, Clean Air Strategy, (14 January 2020), p 10, available online here: https://assets.publishing.service.gov.uk/government/uploads/

X^XYJR�ZUQTFIX�FYYFHMRJSYDIFYFܪ�QJ��������HQJFS�FNW�XYWFYJL^������UIK
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In a smoke control area, only authorised fuels 
TW�F�XUJHNܪJI�XRTPJQJXX�KZJQ�RF^�GJ�GZWSJI��
unless an exempt appliance in used (part 3).24 

c. Requirements that new non-domestic furnaces 
(such as boilers) be provided with local 
authority-approved plant for arresting grit and 
dust (part 2).

d. Requirements for the height of chimneys 
serving certain furnaces to be approved by local 
FZYMTWNYNJX�XJHYNTSX����YT����

e. Powers for local authorities to obtain 
information about air pollution, including by 
serving notices on the occupiers of premises 
(but not private dwellings) (part 5).

Notably, whilst there have been amendments to 
regulations made pursuant to the Clean Air Act 
1993 (“the 1993 Act”) in 2014,25 there have been no 
discrete changes to the 1993 Act itself, let alone 
the wholesale overhaul of its provisions that some 
were seeking.�� In its current form the Bill does not 
however offer a fundamental rethink, but rather, 
tinkers at the edges of its provisions. 

Clause 70, and schedule 12, make provision for:

a. Financial penalties for the emission of smoke 
in smoke control areas in England: clause 3 
would insert a new schedule 1A into the 1993 
&HY��YMFY�\TZQI�UWT[NIJ�KTWܪ�SFSHNFQ�UJSFQYNJX�YT�
be imposed by local authorities for the emission 
of smoke in a smoke control area in England, 
by either a domestic or industry chimney. The 
new schedule prescribes the process of issuing 
F�UJSFQY^��9MJ�QTHFQ�FZYMTWNY^�RZXY�GJ�XFYNXܪJI��
on the balance of probabilities (rather than on 
the criminal standard, beyond a reasonable 
doubt) that on a particular occasion smoke has 
been emitted from a relevant chimney within a 
smoke control area declared by that authority. 

9MJ�RNSNRZR�FRTZSY�TK�Fܪ�SFSHNFQ�UJSFQY^�
is £175, and the maximum is £300. This is a 
GQFSPJYܪ�LZWJ�\MNHM�FUUQNJX�YT�GTYM�ITRJXYNH�
and industrial emitters. For the latter, this is 
likely to be far too small a sum to have the 
necessary deterrent effect. A more targeted 
and staggered approach would have been more 
effective.

b. Offences relating to the sale and acquisition 
of solid fuel in England: para 4 would introduce 
a new section 19B, which introduces three 
criminal offences:
i. First, it would be a criminal offence for any 

person in England to acquire any controlled 
solid fuel for use in: (a) a building to which a 
smoke control order in England applies, (b) a 
�WJUQFHJ�YT�\MNHM�XZHM�FS�TWIJW�FUUQNJX��TWܪ
H��Fܪ�]JI�GTNQJW�TW�NSIZXYWNFQ�UQFSY�YT�\MNHM�
such an order applies. A person guilty of this 
offence is liable on summary conviction to 
Fܪ�SJ�STY�J]HJJINSL�QJ[JQ���TS�YMJ�XYFSIFWI�
scale (currently being £1,000).

ii. Secondly, any person who offers a controlled 
fuel for sale by retain in England, and fails 
to take reasonable steps to notify potential 
purchasers that it is an offence to acquire 
that fuel for any of those prohibited uses, is 
also guilty of an offence. 

iii. Thirdly, a person who sells any controlled 
solid fuel in England for delivery by that 
person, on their behalf, to: (a) a building to 
which a smoke control order in England 
applies, or (b) premises in which there 
NX�FS^ܪ�]JI�GTNQJW�TW�NSIZXYWNFQ�UQFSY�YT�
which such an order applies, is guilty of an 
offence. However, there is a relatively broad 
defence to this offence where a defendant 
reasonably believed that: (a) the building was 
not one to which the smoke control order in 
question applied, or (b) the fuel was acquired 

24 In England, the lists of authorised fuels and exempt appliances are published by the Secretary of State. In Wales, authorised fuels are set out in 
the Smoke Control Areas (Authorised Fuels) (Wales) Regulations 2019 (SI 2019/50) and exempt appliances are set out in the Smoke Control 
Areas (Exempted Classes of Fireplace) (Wales) Order 2019 (SI 2019/51).

25 Clean Air (Miscellaneous Provisions) (England) Regulations 2014 SI No 3318.
��� 9MJ�,T[JWSRJSY�HFWWNJI�TZY�F�UTQNH^�WJ[NJ\�FSI�HTSXZQYFYNTS�NS�������\MNHM�WJXZQYJI�NS�YMJ�WJLZQFYNTSX�RFIJ�NS�������+TW�RTWJ�NSKTWRFYNTS��

XJJ��MYYUX���FXXJYX�UZGQNXMNSL�XJW[NHJ�LT[�ZP�LT[JWSRJSY�ZUQTFIX�X^XYJR�ZUQTFIX�FYYFHMRJSYDIFYFܪ�QJ��������HQJFS�FNW�FHY�XZR�WJXU�UIK�
There have been recent calls for such a rethink, and a vigorous campaign spearheaded by ClientEarth has pushed for a new Clean Air Act to 
address the air quality threats posed in the 21st Century, see for example: https://www.healthyair.org.uk/clean-air-act-21st-century/
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KTW�ZXJ�NS��N��Fܪ�WJUQFHJ�YMFY�\FX��FY�YMJ�YNRJ�
TK�YMJ�IJQN[JW^��FS�FUUWT[JIܪ�WJUQFHJ��TW�NN��
a boiler or plant to which the smoke control 
order did not apply.

c. Applying smoke control orders to vessels in 
England: A vessel moored in a smoke control 
area in England is also brought expressly within 
the scope of the new schedule 1A, and subject 
YTܪ�SFSHNFQ�UJSFQYNJX��.K�YMJ�QTHFQ�FZYMTWNY^�NX�
unable to give a notice of intent to the occupier 
of the vessel who is not the registered owner 
of the vessel, the local authority may give the 
notice to the registered owner of the vessel 
instead. Moreover, a person may object to a 
�^SFSHNFQ�UJSFQY^�NXXZJI�G^�YMJ�QTHFQ�FZYMTWNYܪ
on the ground that the emission of smoke was 
solely due to the use of the vessel’s engine to 
propel the vessel or to provide it with electric 
power. Many moored house canal boats have 
F�XTQNI�KZJQܪ�WJ�KTW�MJFYNSL��FSI�HTTPNSL��9MJ�
Canal and River Trust have observed that 
‘smoky boater’s stoves are the source of many a 

complaint to the Trust during the winter months, 

particularly in urban areas which are already 

likely to be suffering from poor air quality…[it] 

affects boaters’ health more than anyone else, 

so it’s in our own interests to make things as 

good as they can be.’ 27 As such, and although 
inland boating contributes only ‘a tiny fraction 

of harmful emissions compared to other forms 

of transport such as road, air and shipping,’ 28 
the explicit inclusion of moored vessels is to be 
welcomed. 

d. &ZYMTWNXJI�KZJQX�FSI�J]JRUYJIܪ�WJUQFHJX�YT�
be listed in Wales: paragraphs 9 to 11 make 
amendments to the 1993 Act in respect of the 
powers conferred on the Welsh Ministers. The 
amendments would enable Welsh Ministers to 
FZYMTWNXJ�KZJQX�FSI�J]JRUYܪ�WJUQFHJX�FX�FSI�
when they are manufactured and tested, rather 

than waiting for common commencement 
dates as is currently the case for Wales. 

Somewhat inexplicably, the Secretary of State, 
if it appears ‘necessary or expedient to do so’ 
may by order suspend or relax the operation 
of the penalties for emission of smoke, or the 
offences relating to acquisition and sale of 
fuel, in relation to the whole or part of a smoke 
control area in England. The Secretary of State 
is obliged to consult the relevant local authority, 
unless ‘on account of urgency’, such consultation 
is impracticable. This equips the Secretary of 
8YFYJ�\NYM�YMJ�UT\JW�YT�XNLSNܪHFSYQ^�ZSIJWHZY�YMJ�
potential effectiveness of these provisions. It is 
not clear what legitimate purpose the relaxation or 
suspension would serve. 

Power to recall motor vehicles
It is widely recognised that the main threat to 
HQJFS�FNW�NX�UTXJI�G^�YWFKܪH�JRNXXNTSX��)*+7&�MFX�
explained that:

Petrol and diesel-engined motor vehicles emit 

a wide variety of pollutants, principally carbon 

monoxide (CO), oxides of nitrogen (NOx), volatile 

organic compounds (VOCs) and particulate 

matter (PM10), which have an increasing impact 

on urban air quality. In addition, pollutants from 

these sources may not only prove a problem in 

the immediate vicinity of these sources, but can 

be transported long distances.29 

As part of its strategy to deal with emissions from 
motor vehicles, the Bill confers a new power on 
the Secretary of State, under clauses 71 to 73, to 
compel vehicle manufacturers to recall vehicles 
and non-road mobile machinery (“a relevant 
product”)30 if they are found not to comply with 
the environmental standards that they are legally 
required to meet. The government will also be able 
to set manufacturers a minimum recall level.

27 Canal and River Trust, The future’s bright, the future’s green – cleaning up boating (27 June 2018), available online here: https://canalrivertrust.
org.uk/enjoy-the-waterways/boating/boating-blogs-and-features/boating-team/the-futures-bright-the-futures-green-cleaning-up-boating

28 Ibid.
��� )*+7&��:0�&NW�.SKTWRFYNTS�7JXTZWHJ��F[FNQFGQJ�TSQNSJ�MJWJ��MYYUX���ZP�FNW�IJKWF�LT[�ZP�FNW�UTQQZYNTS�HFZXJX�
��� )JܪSJI�ZSIJW�YMJ�UWTUTXJI�HQFZXJ����FX��F��F�RJHMFSNHFQQ^�UWTUJQQJI�[JMNHQJ �G��F�UFWY�TK�F�RJHMFSNHFQQ^�UWTUJQQJI�[JMNHQJ �H��FS�JSLNSJ�YMFY�

is, or forms part of, machinery that is transportable (including by way of self-propulsion); (d) a part of such an engine, or any other part of such 
machinery that is connected with the operation of the engine
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&�WJQJ[FSY�JS[NWTSRJSYFQ�XYFSIFWI�NX�IJܪSJI�FX�
meaning a standard that: 

a. by virtue of any enactment, a relevant product 
must meet,

b. is relevant to the environmental impact of that 
product, and;

H�� NX�XUJHNܪJI�NS�YMJ�WJLZQFYNTSX

Ѧ*S[NWTSRJSYFQ�NRUFHYѧ�NX�IJܪSJI�WJQFYN[JQ^�
broadly, as being any impact on the environment 
caused by noise, heat or vibrations or any other 
kind of release of energy or emissions resulting 
from the use of the relevant product. This means 
that the recall power could, potentially, apply 
more broadly to regulate the environmental 
impact of motor vehicles than solely in respect 
to improving air quality. For example, DEFRA has 
recently published the results of a government-
funded research study which suggests that 
particles released from vehicle tyres could be a 
XNLSNܪHFSY�XTZWHJ�TK�RNHWTUQFXYNHX�NS�YMJ�RFWNSJ�
environment.31 

The Secretary of State may issue a compulsory 
recall notice to a manufacturer or distributor, 
which requires them to organise the return of the 
relevant product to the recipient, or indeed, to any 
TYMJWX�TS�XUJHNܪJI�NS�YMJ�STYNHJ��8ZHM�F�STYNHJ�
may only be issued if the Secretary of State has 
reasonable grounds for believing the product does 
not meet a relevant environmental standard.

The regulations also may confer a power on 
the Secretary of State to give a recipient of 
a compulsory recall notice a further notice 
(a “supplementary notice”) that imposes 
supplementary requirements on its recipients such 
as, for example, to:

a. to publicise a compulsory recall notice; 

b. to provide information to the Secretary of State; 

c. a prohibition on supplying, or offering or 
agreeing to supply, a product subject to a 

compulsory recall notice, or;

d. to pay such compensation to a person who 
returns a product subject to a compulsory recall 
STYNHJ�FX�RF^�GJ�XUJHNܪJI�

In addition, regulations made by the Secretary may 
impose a duty on a manufacturer or distributor of 
a relevant product to notify the Secretary of State if 
the person has reason to consider that the product 
does not meet a relevant environmental standard.

The Environment Bill Delegated Powers 
Memorandum refers to the Volkswagen Group’s 
JRNXXNTS�YJXYܪ�]NSL�XHFSIFQ�FX�NQQZXYWFYNSL�YMJ�
current limits of the government’s powers to 
compel a recall of motor vehicles for reason of 
environmental non-conformity or failure under the 
General Product Safety Regulations 2005 SI No 
1803. It summarises that the new power under  
the Bill:

would allow the Secretary of State to make 

UWT[NXNTS�YT�WJܫJHY�FS^�KZYZWJ�JRNXXNTSX�
standards or changes in technology which may 

necessitate a compulsory recall of products 

\MNHM�FWJ�XZGOJHY�YT�YMJXJ��JNYMJW�NS�QNSJ�\NYM�*:�
standards or under a separate UK regime when 

the UK leaves the EU. The power to compel the 

recall of vehicles where there are reasonable 

grounds for believing they do not meet a relevant 

environmental standard will be underpinned 

by technical evidence leading to the issue of a 

compulsory recall notice.32

However, whilst the provision of a power to recall 
motor vehicles for environmental failures is, in 
principle, to be welcomed, again, as with so much 
of the Bill, the devil is in the detail. Far too much is 
left to the discretion of the Secretary of State. The 
effectiveness of the power to recall will turn on the 
stringency of the environmental standards, and the 
political will required to issue recalls when those 
standards are breached. 

31 Available online here: https://www.gov.uk/government/news/tyre-particles-are-contaminating-our-rivers-and-ocean-study-says
32 See paras 312 to 317, available online here: https://publications.parliament.uk/pa/bills/cbill/58-01/0009/2020.01.29%20Environment%20

Bill%20Delegated%20Powers%20Memorandum.pdf
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The Bill has failed to take the opportunity to 
enshrine such environmental standards in 
primary legislation, with the requisite scrutiny and 
XNLSNܪHFSHJ�YMFY�\TZQI�JSYFNQ��GTYM�UWFHYNHFQQ^�FSI�
symbolically. In addition, the Bill does not address 
the potential gap in environmental standards that 
RF^�\JQQ�FWNXJ�FKYJW�YMJ�:0�QJF[JX�YMJ�*:��5ZYYNSL�
standards into primary legislation would prevent 
them potentially being watered down in the course 
of trade negotiations with third countries, such as 
YMJ�:8&�\MTXJ�TKܪHNFQX�MF[J�FUUFWJSYQ^�GFSSJI�
any talk of a climate crisis in negotiations).33

Moreover, it might perhaps have been prudent to 
have shared this power with the environmental 
regulators (such as the Environment Agency in 
England, or Natural Resources Wales), which 
would be able to exercise it entirely independently 
from the government of the day. 

Conclusion
The sum of parts 1 and 4 of the Bill do not add up 
to the change necessary to tackle the scale of the 
UWTGQJR�UTXJI�G^�UTTW�FNW�VZFQNY^�NS�YMJ�:0��9MJ�
Covid-19 pandemic has resulted in a glimpse of a 
less polluted atmosphere, with stark ‘before and 
after’ photographs and data imaging illustrating 
the unsettling differences in visible pollution. 
Whilst recent environmental improvements offer 
some sort of a silver lining as to what might be 
achievable, as the lockdown eases, and economies 
reopen, previous levels of pollution are almost 
certain to return just as quickly as they fell.34 

:QYNRFYJQ^��RZHM�\NQQ�SJJI�YT�GJ�FHMNJ[JI�FY�F�
local, as well as a national level. The Mayor of 
1TSITS�MFX�WJHJSYQ^�FSSTZSHJI�F�XNLSNܪHFSY�HFW�
free initiative by closing a number of major road 
arteries in central London to cars and vans.35 It is 
to be hoped that provides an inspirational model 
KTW�TYMJW�YT\SX�FSI�HNYNJX�FHWTXX�YMJ�:0��

Moreover, Brexit will pose particular challenges 
for resolving air pollution that remain largely 
ZSFIIWJXXJI�NS�YMJ�'NQQ��&X�\NYM�RZHM�TK�YMJ�:0ѣX�
JS[NWTSRJSYFQ�XYFSIFWIX�FSI�YFWLJYX��*:�QF\�XJYX�
the parameters that must not be exceeded for 
different pollutants. Brexit means that there is a 
real risk that limit values and targets for air quality 
HTZQI�XQNU�GJMNSI�YMJ�*:��9MJ�*S[NWTSRJSY�'NQQ�
does little to assuage this concern.

��� 9MJ�,ZFWINFS��:8�WZQJX�TZY�FS^�YFQP�TK�FHHQNRFYJ�HWNXNX�NS�YWFIJ�SJLTYNFYNTSX����)JHJRGJW�������F[FNQFGQJ�TSQNSJ�� 
https://www.theguardian.com/politics/2019/dec/21/us-bans-mention-of-climate-in-uk-trade-talks

34 https://airqualitynews.com/2020/05/11/covid-19-shutdowns-are-clearing-the-air-but-pollution-will-return-as-economies-reopen/. 
35 https://www.theguardian.com/uk-news/2020/may/15/large-areas-of-london-to-be-made-car-free-as-lockdown-eased
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