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Welcome to the September 2019 Mental Capacity Report. Highlights
this month include:

(1) In the Health, Welfare and Deprivation of Liberty Report: fluctuating
capacity, and two important decisions on the scope of the inherent
jurisdiction at the border of the MCA 2005;

(2) In the Property and Affairs Report: appointing a charitable trust
corporation as a deputy and donating/tax-planning in PVS;

(3) In the Practice and Procedure Report: procedure in medical
treatment cases; disclosure from proceedings to the police; and an
update from relevant associations

(4) In the Wider Context Report: guidance on advance decisions and
covert medication; alcohol, capacity and vulnerability, the FCA and
vulnerable customers;

(5) In the Scotland Report: the Scott Review terms of reference;
guardianship and (the failure of?) legal representation; and the
apparent downgrading of the Mental Health Tribunal for Scotland.

You can find all our past issues, our case summaries, and more on our
dedicated sub-site here. If you want more information on the
Convention on the Rights of Persons with Disabilities, which we
frequently refer to in this Report, we suggest you go to the Small
Places website run by Lucy Series of Cardiff University.
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The picture at the top,
“Colourful" is by Geoffrey
Files, a young man with
autism.  We are very
grateful to him and his
family for permission to
use his artwork.
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Fluctuating capacity — micro- vs macro- decisions
The limits of the inherent jurisdiction (1) ...................

The limits of the inherent jurisdiction (2) ..................

Royal Borough of Greenwich v CDM [2019] EWCOP
32 (Newton J)

Mental capacity — assessing capacity — care —
medical treatment

Summary'

CDM was a 64 year old woman with a range of
diagnosed personality disorders and physical
health problems who was deprived of her liberty
against her wishes in a care home. She was
found by the court to have capacity to decide
where to live and to make various other
decisions, but to have fluctuating capacity with
regard to the management of her diabetes.
Readers may recall that CDM's case went to the
Court of Appeal at the end of 2018 on the
question of fluctuating capacity, but in light of
fresh medical evidence the Court of Appeal
decided that the matter needed to be dealt with
fully by a first instance judge. This judgment is
the decision of Newton J, in which the initial
decision that CDM's capacity to manage her
diabetes fluctuated as a result of her personality

T Both Katie and Alex having been involved with this
case, this summary has been prepared by Tor.
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disorder, was more fully considered, with the
benefit of additional expert evidence.

Newton J summarised the issues before him as
follows:

1. Whether the assessment of capacity to
make  decisions  about  diabetic
management or ‘the matter” in relation to
which CDM is being assessed is one
macro-decision which encompasses all
of the many micro-decisions that CDM is
required to make when managing her
diabetes, or, whether CDM'’s capacity
should be assessed in respect of each
micro-decision or group of micro-
decisions.

2. In the light of that determination,
whether the presumption that CDM has
capacity to make decisions about her
diabetes has been rebutted, and if so on
what basis.

3. If | conclude that as a matter of fact
CDM'’s capacity to make decisions about
any aspect of her diabetes management
fluctuates, what preparations the court
can and should make to reflect that
finding.

For all our mental capacity resources, click here
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The court heard long and complex evidence
about CDM's capacity. In short, the two experts
instructed (one a psychiatrist and one a
psychologist) agreed that the management of
CDM's diabetes had to be viewed at a macro
level, or as a group of micro-decisions, because
the decisions had to be consistent and coherent
with each other over time, and because
decisions at one time would be affected by
decisions taken earlier. CDM did not understand
that she was at risk of death when her insulin
levels were very poorly controlled, and her
emotional dysregulation as a result of her
personality disorders was frequent, and affected
her ability to retain and to weigh information.
The conclusion of Dr Beck, the expert
psychologist, was that:

There may be some times when CDM
makes a decision in relation to the
management of her diabetes where she
understands the elements of the
decisions being made, retains the
information, weighs it up without the
defect of a dysregulated emotional state,
and communicates this effectively.
However, these times, if they occur, are
infrequent and unpredictable. If this is
fluctuating capacity, then CDM has
fluctuating capacity to manage her
diabetes.

The Official Solicitor (on behalf of CDM) sought
to argue that the diabetes management
decisions should not be treated as one decision,
as otherwise CDM would have her capacitous
micro-decisions overridden. The Official
Solicitor proposed that:

the appropriate way of ‘defining the
matter’,  when assessing  diabetic
management, is not to accept the macro

or micro-decision approach, but to group
them together and consider whether
CDM has the capacity:

1. To make decisions about controlling
her diabetes and diet.

2. To make decisions about treatment for
her diabetes, which is in turn subdivided
into three separate decisions:

a. The capacity to make decisions
about testing and the blood sugar at
right  glucose  levels,  which
encompasses submissions about
weighing and testing blood glucose
levels.

b. The capacity to make decisions
about treatment being offered for her
diabetes but falling short of life-saving
treatment. Treatment by insulin as
required. And,

c. The capacity to make decisions
about life-saving  treatment  for
diabetes, which will include, in some
cases, taking insulin or admitting
herself and taking her to hospital.

Newton J rejected this analysis, holding that:

a) on the assessment of capacity to make
decisions about diabetes management,
in all its health consequences, the matter
Is a global decision, arising from the inter
dependence of diet; testing her blood
glucose and ketone levels; administration
of insulin; and, admission to hospital
when necessary in the light of blood
glucose levels. And

b) that CDM lacks the capacity to make
those decisions, and having regard to the
enduring nature of her personality

For all our mental capacity resources, click here
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disorder which is lifelong and therefore
unlikely to change.

Newton J:

acknowledgeld], as do the experts, that
there may be occasions when CDM has
the capacity to make micro-decisions in
respect of her diabetes and occasions
when she does not, i.e. that her capacity
does in fact fluctuate. However, if the
court accepts the expert’s opinions, as |
do, and approaches the matter on the
basis of their conclusions, logically,
legally and practically, it is a macro-
decision, and CDM lacks capacity to take
the macro-decision, the issue of
fluctuating capacity simply does not
arise.

More broadly, Newton J did not think it:

necessary or helpful to draw inferences
or parallels on examples of other
conditions or other classes of individuals,
since the interrelationship between the
micro and macro-decisions still needs to
be decided, having regard to a particular
individual in particular circumstances,
and having regard to their particular
condition. No two people self-evidently
are ever the same, their condition the
same condition, or the circumstances the
same. The elements in relation to CDM's
own particular conditions are unique to
her. CDM has diabetes which is not
unique to her, being shared with many
other millions of people in the United
Kingdom, but as an individual the factors
are unique.

Comment

After a long route through the courts and a
substantial volume of evidence, the conclusion
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for CDM was that she lacked capacity to manage
her diabetes, viewed on a global basis, even
though there would be times (which could easily
be identified) when she could make individual
decisions about aspects of the management of
her condition with capacity.

This case could be contrasted with that of United
Lincolnshire Hospital NHS Trust v CD [2019]
EWCOP 24, in which Francis J held that where
the circumstances under which the woman in
question would lack capacity to make decisions
about birth arrangements were sufficiently clear
that it was possible to make a ‘contingent’
declaration about what could then happen in her
best interests at that point. In this case,
however, Newton J noted that:

during the course of evidence, Dr Beck
was asked for more guidance as to the
signs when CDM becomes emotionally
dysregulated and whether she has lost
capacity in respect to either of the micro-
decisions but, Dr Beck was simply unable
to do so, because it was impossible to do
S0.

In CDM's case, therefore, every action in relation
to the management of her diabetes would fall to
be considered by reference to her best interests,
taking into account, of course, her wishes and
feelings.

On the facts of the case before Newton J, the
practical benefits of taking this global approach
were obvious — clarity about the ability to
intervene to provide treatment to CDM to prevent
her from becoming seriously ill, or to ensure that
she was admitted to hospital when her condition
IS so serious that she might die.

For all our mental capacity resources, click here
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However, as Newton J identified, the decision
was highly fact-specific; it is also unlikely to be
capable of easy application to other scenarios.

Wakefield MDC and Wakefield CCG v DN and MN
[2019] EWHC 2306 (Fam) (Cobb J)

Inherent  jurisdiction — mental

deprivation of liberty

capacity -

Summary?

DN was a 25 year old man described as having a
severe form of autism, a general anxiety disorder
and traits of emotionally unstable personality
disorder. He was ‘not significantly intellectually
impaired” and was ‘capable of clear thinking’. He
had previously been detained under s.3 MHA
1983 and received s.117 aftercare. He was
vulnerable to exploitation, and liable to have
‘meltdowns’, during which he would lose the
capacity to manage his behaviour and make
considered decisions.

DN had been convicted of a range of public order
offences, and sentenced to a community order
with @ 2 vyear mental health treatment
requirement under s.207 of the Criminal Justice
Act 2003, and had then committed further
offences. As part of that order he was required
to live at a supported living placement. Other
elements of his care plan meant that the
objective element of a deprivation of liberty was
satisfied. The statutory bodies took the view
that DN could not give free and meaningful
consent to the confinement, and since the CJA
does not contain any power to deprive a person

2 Neil having been involved in the case, he has not
contributed to this summary.
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of their liberty, sought an order authorising the
deprivation of liberty from the High Court under
the inherent jurisdiction. The MCA 2005 was not
relied on because it was accepted that DN did
not lack capacity — the position of the statutory
bodies was that he was a vulnerable adult in the
Re SA/Re DL sense. It appears that by the time
of the hearing, the statutory bodies had accepted
that the court could not authorise DN's
deprivation of liberty but still sought the court's
authorisation of the interference in his Article 8
rights caused by the arrangements for his care.

Cobb J held that DN was not a person of
unsound mind nor a ‘vulnerable adult’. He was
able to give genuine consent to the
arrangements for his care, even though the
choice he was faced with was stark — if he did
not consent, the criminal court may say that he
would have to serve his sentence in prison.
Despite concluding that DN was not of unsound
mind, the court accepted that at times when DN
was having a ‘meltdown’ he would lack capacity
under the MCA 2005 and his deprivation of
liberty could be authorised in advance by the
court, presumably on the basis that at these
limited times he would be a person of unsound
mind by reason of his temporary lack of
capacity.

Cobb J took the view that the inherent
jurisdiction was a potentially arbitrary
mechanism for authorising a deprivation of
liberty, and that there were 'strong judicial dicta’
that it should primarily be used as a facilitative
rather than a dictatorial jurisdiction. Differing
from the judgment in Hertfordshire County
Council v AB [2018] EWHC 3103 (Fam), Cobb J

For all our mental capacity resources, click here
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concluded that the inherent jurisdiction should
not be used to deprive a capacitous person of
their liberty. The net result was that the
restrictions in place for DN would have to be
reduced as there was no lawful basis on which
he could be deprived of his liberty.

Comment

There have been a number of decisions in recent
times about young people and adults and the
use of the inherent jurisdiction to authorise
deprivations of liberty where there is no statutory
framework in place. Itis clear from this judgment
that different judges have different views about
the appropriateness of relying on the inherent
jurisdiction in such circumstances, as a matter
of principle, and different interpretations of the
Court of Appeal's decision in Re DL. It seems
likely that at some stage, the appeal courts will
have to decide whether the inherent jurisdiction
does extend to the deprivation of liberty of a
capacitous person, or a vulnerable adult, and if
so, in what circumstances.

Redcar and Cleveland BC v PR and others [2019
EWHC 2305 (Fam) (Cobb J)

Summary?®

In this case, Cobb J was concerned with a 32
year old woman who had recently been affected
by mental health problems which had resulted in
admission to hospital as a voluntary patient.
During her admission she made allegations
against one of her parents and was extremely
anxious about returning to live with them (to the

8 Alex having been involved in this case, he has not
contributed to this summary.
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point of threatening to take her own life). When
she was ready to be discharged, the local
authority considered that it was required to
safeguard her by applying to the High Court for
orders under the inherent jurisdiction preventing
PR from returning to live with her parents.
Interim orders were granted, initially without
notice, and were kept in place for around 4
weeks. Ultimately, PR decided she did not want
to return to live with her parents, and they in turn
agreed to have limited contact with her and not
to try to persuade her to return home, and the
inherent jurisdiction orders were discharged.
The issues for Cobb J were whether the interim
orders should have been made, and whether
there was a proper basis for withholding
disclosure of certain information from PR's
parents.

Cobb J found that:

1. The interim orders should not have included
an injunction against PR herself (restraining
her from going to live with her parents) as
the evidence was that she was sufficiently
unwell that she would not have been able to
make an informed decision whether to
comply with the order, and it would not have
been appropriate for any enforcement
action to be taken if she had chosen to
return home. Cobb J recommended that

‘before a local authority makes an
application — under the court’s
inherent  jurisdiction — which is
designed to requlate the conduct of
the subject by way of injunction,
particularly where mental illness or
vulnerability is an issue, it should be

For all our mental capacity resources, click here
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able to demonstrate (and support
with  evidence) that it has
appropriately considered:

i) whether X is likely to
understand the purpose of the
injunction;

ii) will receive knowledge of the
injunction, and

iii) will appreciate the effect of
breach of that injunction.

If the answer to any of these
questions Is in the negative, the
injunction is likely to be
ineffectual, and should not be
applied for or granted as no
consequences can truly flow
from the breach.’

2. PR should have been given permission in the
initial without notice order to apply to the
court to vary or discharge the order without
requiring notice to be given, to ensure her
access to justice was not impeded.

3. It was, however, proper for the judge who
had made the interim orders against PR's
parents to invoke the inherent jurisdiction on
an interim basis. The other statutory
provisions which could potentially have
been invoked (such a non-molestation
orders, an order under the Serious Crime Act
2015 section 76 which creates a criminal
offence of controlling or coercive behaviour
where A and B live together and “are
members of the same family’, or the
Protection from Harassment Act 1997)
would not have offered PR sufficient
protection and would have required her
active co-operation which would have been
difficult given her mental health problems
and her susceptibility to coercion and
control.
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4. PR had not been deprived of her liberty. She
had been content to move to the placement
identified by the local authority on discharge
from hospital. Even if the inherent
jurisdiction could be used to deprive a
capacitous person of their liberty as an
emergency measure, such authorisation
would only last a short time — probably not
more than 6 weeks having regard to the
decision in Winterwerp v Netherlands.

5. The question of whether documents should
have been disclosed to the parents did not
have to be determined as there was to be no
further involvement of the court, but even
though PR had not chosen to issue
proceedings and was sufficiently anxious
about disclosure to her parents that it was
affecting her willingness to participate in
therapeutic activities, the parents would
have had ‘a powerful case..to see relevant
documents in order to able to participate
effectively and fairly in the proceedings so far
as they relate to them.’

Comment

This judgment will provide some reassurance to
statutory bodies faced with difficult and urgent
situations concerning safeguarding people with
capacity that the courts will exercise their
powers, at least on a temporary basis, to assist
In protecting vulnerable adults. In PR's case,
temporary court orders were all that were
needed to prevent PR returning home and to
support her to move to alternative
accommodation. Had PR subsequently decided
she wished to return home, it is much less clear
whether the court would have found a way to
stop that from happening, given Cobb J's view

For all our mental capacity resources, click here
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that the inherent jurisdiction ought not to be
used to deprive capacitous people of their liberty.

Medical decision-making and the law

Tor recently gave a talk at Green Templeton
College, Oxford University, on medical decision-
making and the law, as part of the Sheila
Kitzinger programme. A summary of her talk,
and a full recording of it, can be found here.

For all our mental capacity resources, click here
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Editors and Contributors

Alex Ruck Keene: alex.ruckkeene@39essex.com

Alex is recommended as a ‘star junior’ in Chambers & Partners for his Court of
Protection work. He has been in cases involving the MCA 2005 at all levels up to and
including the Supreme Court. He also writes extensively, has numerous academic
affiliations, including as Wellcome Research Fellow at King's College London, and
created the website www.mentalcapacitylawandpolicy.org.uk. To view full CV click
here.

Victoria Butler-Cole OC: vb@39essex.com

Victoria regularly appears in the Court of Protection, instructed by the Official
Solicitor, family members, and statutory bodies, in welfare, financial and medical
cases. Together with Alex, she co-edits the Court of Protection Law Reports for
Jordans. She is a contributing editor to Clayton and Tomlinson ‘The Law of Human
Rights', a contributor to ‘Assessment of Mental Capacity’ (Law Society/BMA), and a
contributor to Heywood and Massey Court of Protection Practice (Sweet and
Maxwell). To view full CV click here.

Neil Allen: neil.allen@39essex.com

Neil has particular interests in ECHR/CRPD human rights, mental health and
incapacity law and mainly practises in the Court of Protection and Upper Tribunal.
Also a Senior Lecturer at Manchester University and Clinical Lead of its Legal Advice
Centre, he teaches students in these fields, and trains health, social care and legal
professionals. When time permits, Neil publishes in academic books and journals. To
view full CV click here.

Annabel Lee: annabel.lee@39essex.com

Annabel has experience in a wide range of issues before the Court of Protection,
including medical treatment, deprivation of liberty, residence, care contact, welfare,
property and financial affairs, and has particular expertise in complex cross-border
jurisdiction matters. She is a contributing editor to ‘Court of Protection Practice’ and
an editor of the Court of Protection Law Reports. To view full CV click here.

Nicola Kohn: nicola.kohn@39essex.com

Nicola appears regularly in the Court of Protection in health and welfare matters. She
is frequently instructed by the Official Solicitor as well as by local authorities, CCGs
and care homes. She is a contributor to the 5™ edition of the Assessment of Mental
Capacity: A Practical Guide for Doctors and Lawyers (BMA/Law Society 2019). To view
full CV click here.
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Editors and Contributors

Katie Scott: katie.scott@39essex.com

Katie advises and represents clients in all things health related, from personal injury
and clinical negligence, to community care, mental health and healthcare regulation.
The main focus of her practice however is in the Court of Protection where she has a
particular interest in the health and welfare of incapacitated adults. She is also a
qualified mediator, mediating legal and community disputes. To view full CV click here.

Katherine Barnes: Katherine.barnes@39essex.com

Katherine has a broad public law and human rights practice, with a particular interest
in the fields of community care and health law, including mental capacity law. She
appears regularly in the Court of Protection and has acted for the Official Solicitor,
individuals, local authorities and NHS bodies. Her CV is available here: To view full CV
click here.

Simon Edwards: simon.edwards@39essex.com

Simon has wide experience of private client work raising capacity issues, including Day
v Harris & Ors [2013] 3 WLR 1560, centred on the question whether Sir Malcolm Arnold
had given manuscripts of his compositions to his children when in a desperate state
or later when he was a patient of the Court of Protection. He has also acted in many
cases where deputies or attorneys have misused P's assets. To view full CV click here.

Adrian Ward: adw@tcyoung.co.uk

Adrian is a recognised national and international expert in adult incapacity law. He has
been continuously involved in law reform processes. His books include the current
standard Scottish texts on the subject. His awards include an MBE for services to the
mentally handicapped in Scotland; national awards for legal journalism, legal
charitable work and legal scholarship; and the lifetime achievement award at the 2014
Scottish Legal Awards.

Jill Stavert: j.stavert@napier.ac.uk

Jill Stavert is Professor of Law, Director of the Centre for Mental Health and Capacity
Law and Director of Research, The Business School, Edinburgh Napier University. Jill
is also a member of the Law Society for Scotland's Mental Health and Disability Sub-
Committee. She has undertaken work for the Mental Welfare Commission for Scotland
(including its 2015 updated guidance on Deprivation of Liberty). To view full CV click
here.
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Liberty Protection Safeguards: Implementation of the Mental
Capacity (Amendment) Act 2019

Alex is chairing and speaking at a conference about the LPS on
Monday 23 September in London, alongside speakers including
Tim Spencer-Lane. The conference is also be held on 5
December in Manchester. For more information and to book,
see here.

Clinically Assisted Nutrition and Hydration Supporting Decision
Making: Ensuring Best Practice

Alex is speaking at a conference about this, focusing on the
application of the BMA/RCP guidance, in London on 14 October.
For more information and to book, see here.

Taking Stock

Neil is giving the keynote speech at the annual national
conference on 15 November jointly promoted by the Approved
Mental Health Professionals Association (North West England
and North Wales) and the University of Manchester. For more
information, and to book, see here.
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If you would like your
conference or training event to
be included in this section in a
subsequent issue, please
contact one of the editors.
Save for those conferences or
training events that are run by
non-profit bodies, we would
invite a donation of £200 to be
made to the dementia charity
My Life Films in return for
postings for English and Welsh
events. For Scottish events, we
are inviting donations to
Alzheimer Scotland Action on
Dementia.

For all our mental capacity resources, click here
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Our next edition will be out in October. Please email us with any judgments or other news items which
you think should be included. If you do not wish to receive this Report in the future please contact:

marketing@39essex.com.
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