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The picture at the top, 
“Colourful,” is by Geoffrey 
Files, a young man with 
autism.  We are very 
grateful to him and his 
family for permission to 
use his artwork. 

 

Welcome to the May 2021 Mental Capacity Report.  Highlights this 
month include:  

(1) In the Health, Welfare and Deprivation of Liberty Report: a judgment 
looking beyond the diagnosis, paying for sex and the Court of Protection, 
navigating autism and indoctrination and relevant updates about 
visiting guidance in relation to care homes;  

(2) In the Property and Affairs Report: a staunch judicial defence of 
Banks v Goodfellow, Child Trust Funds and capacity, and updates from 
the OPG;  

(3) In the Practice and Procedure Report: discharging a party without 
notice, the white leopard of litigation capacity and CoP statistics;  

(4) In the Wider Context Report: DNACPR decisions during COVID-19, 
litigation capacity in the civil context, and the interaction between 
capacity and the MHA 1983 in two different contexts;    

(5) In the Scotland Report: the new Mental Welfare Commission practice 
guidance on capacity, rights, and sexual relationships.  Our Scottish 
team has been too busy making law in different countries to write more 
this month, but will bring updates next month about legislative 
developments on the cards as the new Scottish administration finds its 
feet.   

You can find our past issues, our case summaries, and more on our 
dedicated sub-site here, where you can also find updated versions of 
both our capacity and best interests guides.   We have taken a deliberate 
decision not to cover all the host of COVID-19 related matters that might 
have a tangential impact upon mental capacity in the Report. Chambers 
has created a dedicated COVID-19 page with resources, seminars, and 
more, here; Alex maintains a resources page for MCA and COVID-19 
here, and Neil a page here.    
 
If you want more information on the Convention on the Rights of 
Persons with Disabilities, which we frequently refer to in this Report, we 
suggest you go to the Small Places website run by Lucy Series of Cardiff 
University. 

http://www.39essex.com/resources-and-training/mental-capacity-law/
http://www.39essex.com/resources-and-training/mental-capacity-law/
https://www.39essex.com/covid-19/
https://www.mentalcapacitylawandpolicy.org.uk/resources-2/covid-19-and-the-mca-2005/
https://lpslaw.co.uk/Covid/
https://thesmallplaces.wordpress.com/resources-on-legal-capacity-and-the-united-nations-convention-on-the-rights-of-persons-with-disabilities/new-to-the-un-convention-on-the-rights-of-persons-with-disabilities/
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Discharging a party, special advocates 
and transparency  

Re P (Discharge of Party)[2021] EWCA Civ 512 
(Court of Appeal (Jackson, Baker and Warby LJJ)  

Practice and procedure – Court of Protection – 
other – without notice applications  

Summary 

In this unusual case, the Court of Appeal 
considered an appeal by a decision of Hayden J 
to discharge a party from proceedings without 
notice following concerns that contact with the 
party and disclosure of information to her might 
be a risk to P.   

P was described as a ‘highly vulnerable 19-year-
old woman’ who had diagnoses of ‘cerebral palsy, 
atypical anorexia, post-traumatic stress disorder 
and selective mutism.’ Until April 2019, P had lived 
with her mother, AA, in the family home. P had 
been the subject of a child protection plan in 
2018 due to concerns that she had been 
neglected; during assessments, it was 
discovered that P had been sexually abused by a 
male visitor to the family home.  By April 2019, 
‘P’s condition had deteriorated.’ She was severely 

underweight with a body mass index of 10.9 and 
considered to require treatment in a paediatric 
medical ward. An application was made in April 
2019 to the Court of Protection to move P from 
the family home and to a residential unit; P’s 
direct contact with AA was also supervised and 
limited to weekly (though with more substantial 
indirect contact).  As proceedings continued, it 
appeared that the preponderance of the 
evidence was that P had capacity to make 
decisions as to her contact with others.  

Without notice discharge of AA from proceedings 

In November 2020, the local authority and trust 
were presented with information that P had been 
sexually abused by AA’s partner, and that P 
feared for her safety. The information also set 
out that P had informed AA of both her earlier 
abuse by the male visitor to the family home and 
the more recent abuse by AA’s partner, and AA 
had either taken no action, or told P not to 
disclose having been sexually abused. 

Following receipt of this information, the local 
authority, trust and Official Solicitor made a joint 
application to hold a hearing partially in private, 
and to prohibit any further contact between P 
and AA. This application was made without 

http://www.39essex.com/resources-and-training/mental-capacity-law/
https://www.bailii.org/ew/cases/EWCA/Civ/2021/512.html
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notice to AA until her leading counsel was 
informed shortly before the hearing that an 
application to exclude AA and her legal 
representatives was to be heard. 

At the hearing held on 3 November 2020, AA was 
discharged as a party to the proceedings on the 
court’s own initiative, without an application to 
do so having been made by any party. All contact 
between P and AA was ended. Hayden J stated 
that “if the question of contact between P and [AA] 
requires to be reconsidered, then [AA] will be 
contacted and invited to apply to re-join 
proceedings and participate in them if she so 
wishes” (in an extract from the judgment given at 
paragraph 16 of the Court of Appeal’s judgment). 

Baker LJ, giving the sole reasoned judgment of 
the Court of Appeal, described the 
circumstances of AA’s discharge, and her 
attempts to challenge this decision:  

2. The appellant was given no notice that 
the order was going to be made, no notice 
of the evidence on which the Court relied 
when making the order, and no 
opportunity to make representations 
before it was made. No judgment was 
delivered at the hearing on 3 November 
and the appellant was given hardly any 
indication of the reasons why the order 
was made. At the same time as making 
the order, the judge directed that, if the 
appellant wished to make any 
representations in respect of the order, 
she should do so within three days, by 6 
November. Despite having no copy of the 
order, nor any notice of the evidence 
supporting or the reasons for the order, 
the appellant’s lawyers complied with 
that direction. A fortnight later, having 
heard nothing from the Court, they sent 
an email asking when they might expect 

a decision following the filing of their 
submissions. In reply to a further email 
dated 27 November, they received an 
email from the judge’s clerk stating that 
the judge was unclear what they were 
inviting him to do and that, if they wished 
to make an application, he would try to 
accommodate it. On 8 December, the 
appellant’s solicitors filed a notice of 
application asking for a judgment relating 
to or reasons for the order dated 3 
November and any further decision made 
in the light of the submissions filed on 6 
November. The second order under 
appeal, adjourning the application for a 
judgment, was made in response to that 
application. 

At paragraph 3m the Court of Appeal set out 
what it understood to be the reasoning for the 
discharge of AA as a party:  

The principal explanation for the judge 
adopting this highly unusual, if not 
unique, course was that the other parties 
to the proceedings had disclosed 
information to the court without notice to 
the appellant and the judge concluded 
that, if the information was disclosed to 
the appellant, there was a risk that P, who 
is, as I have already noted, a highly 
vulnerable young woman, would suffer 
serious harm. 

AA appealed her discharge as a party. Following 
the 3 November hearing, she had become aware 
of some of the information which the court had 
relied on in making the decision to discharge her 
as a party, but not all of it. A linked police 
investigation relating to the same information 
had commenced, ‘and the investigation officers 
have raised concerns about any further disclosure 
at this stage.’  

http://www.39essex.com/resources-and-training/mental-capacity-law/
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As a result, part of the appeal itself was held in 
closed session, and AA was represented by a 
special advocate who had full access to the 
closed materials. The respondents prepared a 
summary or ‘gist’ document of the closed 
material, which was approved by Hayden J, and 
was disclosed to AA and her representatives.  

Case management powers of the Court of 
Protection 

The Court of Protection Rules give the court 
broad powers of case management in 
furtherance of the overriding objective, and to 
dispense with the provisions of any other rule. 
The court may exclude a person from attending 
a hearing or part of it or determine that a hearing 
is to be held in private if there is a good reason 
for it. The court may require a document to be 
edited prior to service, or dispense with the 
service of a document. The court also has power 
to direct a party to proceedings to be removed as 
a party.  

However, notably, COP Rule 3.4(4) states:  

(4) Where the court proposes  
(a) to make an order on its own 

initiative; and  
(b) to hold a hearing to decide whether 

to make the order  
it must give the parties and may give any 
person it thinks likely to be affected by 
the order at least 3 days’ notice of the 
hearing. 

Baker LJ accepted that the Court of Protection 
has “wide powers to exclude parties from hearings, 
to withhold information from parties, to discharge 
parties from the proceedings, and to dispense with 
the rules altogether” (paragraph 30) However, 
these must “be exercised in accordance with the 

overriding objective and with wider principles of law 
and justice which have been developed and 
recognised both at common law and latterly under 
the Human Rights Act 1998” (paragraph 30).  

Discussion  

After a detailed review of the case law, Baker LJ 
summarised the issue at paragraph 51 thus:  

By the time of the hearing on 3 November 
2020, there had plainly been a serious 
development in the case which required 
the court to take action. The court could 
have made injunctions or other protective 
orders. It could have directed that some 
of the evidence be withheld from the 
appellant for a period of time, or served in 
a redacted or gisted form. It could have 
excluded the appellant from hearings for 
a period of time. It could have appointed 
a special advocate to represent her. If 
satisfied that the circumstances were 
exceptional, it might conceivably have 
been appropriate to discharge the 
appellant as a party after giving her a fair 
opportunity to make representations. 
What was unprecedented, however, was 
to discharge her as a party without 
notice, without disclosure of any 
evidence, and without giving any reasons 
for the decision. 

Baker LJ did not rule out the possibility that, in an 
extremely urgent and serious matter, there may 
be a justification for withholding information or 
excluding a party from a hearing – or even, in 
some exceptional circumstances, discharging a 
party. “It is, however, difficult to think of any 
circumstances in which a party who has played a 
material role in the course of proceedings can fairly 
be discharged without notice, without any 
opportunity to make representations, and without 

http://www.39essex.com/resources-and-training/mental-capacity-law/
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being informed at all of the reasons for the decision” 
(paragraph 52).   

Baker LJ noted (at paragraph 53) that the 
decision to discharge a party was not a decision 
made “for or on behalf of P” (and thus bound to 
be made in P’s best interests), but nonetheless, 
the best interests of P were a central 
consideration in any decision made in relation to 
withholding evidence from a party.  

AA’s Article 6 and 8 rights were also engaged:  

53. […] Insofar as her rights conflicted 
with P's, the law required the conflict to 
be resolved by reference to P's best 
interests…But any restriction on the 
appellant's rights should have gone no 
further than strictly necessary. 

In light of all of these matters, Baker LJ 
considered that in November 2020, there was a  

54. […] very strong argument for 
withholding information from the 
appellant and suspending her contact 
with P for a period. But I have reached the 
clear conclusion that it was not shown to 
be necessary to discharge her as a party 
and that there was certainly no basis for 
discharging her without notice.’  

Baker LJ emphasised that the ordinary principles 
of judicial requirement are a requirement in the 
Court of Protection, and ‘can only be in an 
extraordinary class of case that any one of them 
can be disregarded.’  

55. […] [t]he same legal principles of 
fairness and natural justice apply across 
all jurisdictions, but the way in which they 
are applied varies depending on the 
nature of the proceedings and the 
circumstances of the individual case. 

Baker LJ also noted that the primary reasoning 
given by the court for its decision to discharge 
AA as a party was that it was no longer in P’s 
best interests to have contact with her (and at 
the time of the hearing, P appeared to have 
stating that she did not wish to do so). However, 
the information had only come to light a few 
days prior, and it appeared that P’s wishes in 
relation to her mother had not been consistent: 

57. […] It could not be assumed that the 
position that had emerged in the days 
leading up to the hearing was permanent 
and definitive. Given the complex history 
of the case, it was not possible for the 
court to reach a final decision on contact 
at that stage… [AA] had been an active 
party in the proceedings for over 18 
months. Until shortly before the hearing 
on 3 November, it had been anticipated 
that P might return to live with the 
appellant in due course. Even if contact 
was to be suspended indefinitely, and 
evidence withheld from the appellant, it 
did not follow that she should be instantly 
discharged as a party. 

Baker LJ also noted some confusion in relation 
to the status of the court’s order, where it 
appeared to have been the position of the parties 
that P had capacity to make decisions as to 
contact with others. It did not appear that the 
court was invited to reconsider P’s capacity, nor 
did the court make a s.16 order on capacity. The 
order contained a recital that the Court was 
"concluding" that "as a vulnerable adult" it was 
not in P's best interests to have contact with the 
mother or her partner’ and was headed as having 
been made in both the Court of Protection and in 
the Inherent Jurisdiction of the High Court.  
Whilst Baker LJ did not comment expressly upon 
this confusion, it is clear that he considered that 

http://www.39essex.com/resources-and-training/mental-capacity-law/
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it added to the mix in terms of identifying where 
things had gone awry.  

On the facts of the case before him, Baker LJ 
considered (at paragraph 60) that, while it was 
necessary to withhold information about the 
police investigation and local authority 
investigation into the welfare of P’s child that did 
not justify discharging the appellant as a party.  

More broadly, Baker LJ considered that, 
generally, the fact of an ongoing investigation 
would not necessitate discharge as a party; nor 
did the convenience of discharging a party to 
avoid disclosure of material form a proper basis 
for departing from the ordinary principles of a 
judicial inquiry (paragraph 60). 

Baker LJ endorsed the approach taken:  

61. […] by Cobb J in KK v Leeds City 
Council [2020] EWCOP 64 that a judge 
considering an application to be joined as 
a party "should always consider whether 
a step can be taken … to acquaint the 
aspirant with the essence of 
sensitive/withheld material, by providing 
a 'gist' of the material, or disclosing it to 
the applicant's lawyers". In the M and 
M case, Hedley J had identified a staged 
approach to applications to discharge a 
party, starting with full participation then 
considering partial participation, for 
example by redacting documents and 
then, only as a last resort, excluding the 
party from the proceedings. In this case, 
the judge adopted the opposite approach, 
asking whether there was any reason for 
the appellant remaining a party, and 
having concluded that, given the priority 
of P's rights, there was no reason, 
discharging her without notice. Had the 
judge simply decided to suspend contact 
and withhold information from the 

appellant for a period of time, he would 
have been in a better position to 
determine whether it was necessary or 
appropriate to discharge her as a party 
once the picture had become clearer. In 
all probability it would have been possible 
at a subsequent hearing to disclose at 
least part of the information, either 
redacted or in the form of a gist 
document. 

The court also considered that Hayden J could 
have instigated the special advocate procedure, 
though noted that a closed material hearing will 
rarely be appropriate in these circumstances. 
The court noted that in this case, “there is nothing 
in the closed material which goes substantially 
beyond the gist document” (64):  

65. To sum up, given the serious 
concerns about the harm allegedly 
suffered by P and the risk of future harm, 
the judge was entitled to consider the 
matter in the first instance without notice 
to the appellant and to withhold evidence 
from her. He would have been fully 
entitled to make the order which the 
respondents were asking for, suspending 
contact between P and the appellant for 
a limited period, probably measured as a 
few weeks in the first instance, to allow 
the parties to reflect. In my judgment, 
however, he plainly went too far by 
discharging the appellant as a party 
without giving her the opportunity to 
make representations and by failing to 
consider alternative procedures which 
might have protected P's best interests 
whilst limiting the infringement of the 
appellant's rights. I see no reason to 
doubt that he considered the written 
representations subsequently filed on the 
appellant's behalf, but in my judgment he 
ought to have provided reasons for his 
decision, albeit in brief terms, and was 

http://www.39essex.com/resources-and-training/mental-capacity-law/
https://www.bailii.org/ew/cases/EWCOP/2020/64.html
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wrong to adjourn indefinitely the 
application for a judgment. 

The court allowed the appeal, which had the 
effect of restoring AA as a party, though noted 
that the first instance judge might wish to make 
an order that she not be served with documents 
for the next 28 days while the parties took stock 
what information would be appropriate to serve 
on her.   

Comment  

There are a number of notable points in this 
judgment.  

 

Process for considering withholding information 
from a party or excluding a party from a hearing 

Baker LJ set out a useful road map for how 
parties and the court should consider steps to 
take where the court and certain parties need to 
be aware of material information, but there is a 
view that it would be contrary to P’s welfare for 
all parties to be informed. While the Court of 
Appeal did not rule out the potential for 
discharging a party in extremely grave cases, it 
gave robust guidance that parties should start 
from the position of full participation of all 
parties, and consider any departure from that 
status incrementally, for example:  

• The temporary withholding of 
information while urgent orders are put in 
place, followed by disclosure at a later 
time;  

• Long-term withholding of certain 
information while the party continues to 
otherwise participate in proceedings on 
the basis of the ‘open’ information;  

• The partial exclusion of a party from a 
hearing; 

• The use of a ‘gist’ document to set out the 
contours of the information considered 
to put P at risk to allow some 
participation of the party giving rise to 
concern;  

• The partial exclusion from a hearing 
(incorporating open and closed portions);  

• The use of a special advocate.  

 

Baker LJ noted, in particular, that the use of a 
‘gist’ document in the appeal allowed AA to 
largely have effective participation, and that 
there was little discussed in closed session that 
added materially to that document. The ‘gist’ 
document was prepared by the respondents and 
approved by the court, who appeared to all be 
satisfied that the material in it could be disclosed 
to AA without compromising the ongoing 
investigations.  

Special Advocate  

At paragraph 5, Baker LJ also noted that the 
judgment:  

it provides an opportunity to set out a 
description of how this Court has 
proceeded in these unusual 
circumstances which may be of 
assistance in any future proceedings of 
this kind which require a form of closed 
procedure. It appears that this is the first 
case in which a special advocate has 
been instructed in the Civil Division of the 
Court of Appeal. 

It is noted in the judgment that the use of a 
special advocate appeared to pose significant 

http://www.39essex.com/resources-and-training/mental-capacity-law/
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logistical challenges to arrange, which were 
overcome only after the respondents offered to 
provide funding for this function. The Court of 
Appeal did not recommend the regular use of a 
Special Advocate in circumstances where a 
party’s receipt of full information in proceedings 
is considered to potentially pose a risk of harm 
to P:  

62. If necessary, the judge could have 
instigated the special advocate 
procedure. This is undoubtedly a more 
complex and costly option. But as Mr 
Cragg submitted to us in the closed 
session, the special advocate procedure 
is flexible and can be implemented 
quickly, as this appeal has demonstrated. 
On instructions from SASO, Mr Cragg 
confirmed that it can be used in this rare 
type of case. As Cobb J observed in KK v 
Leeds City Council, a closed material 
hearing will rarely be appropriate in these 
circumstances but it is an option to be 
considered wherever important evidence 
has to be withheld from a party. 

Transparency  

The judgment is also notable for mentioning that 
observers were present at the appeal, and that 
they sought the parties’ skeleton arguments. In 
obiter dicta, the court offered some guidance as 
to parties’ consideration of drafting skeleton 
arguments with a view to the presence of 
observers who may seek them:  

In preparation for the hearing of the 
appeal, counsel for all the parties filed 
open skeleton arguments and the 
respondents’ counsel and Mr Cragg filed 
closed skeleton arguments. In passing I 
observe that the manner in which Ms 
Paterson’s documents were drafted was 
particularly helpful, with the closed 

skeleton argument highlighting those 
passages which were excluded from the 
open skeleton. Regrettably, however, and 
in breach of the requirements set out in 
para 33 of PD52C, the parties’ open 
skeletons were not all formulated in a 
way they considered suitable for 
disclosure to court reporters. As a result, 
the court was unable immediately to 
meet requests by two observers to 
provide the skeletons, and it was more 
difficult for those observers to follow the 
arguments during the hearing. In future, 
this is a point which should be considered 
by the parties and the court during 
preparation of an appeal. 

In search of white leopards: the 
relationship between subject matter and 
litigation capacity  

Re P (Litigation Capacity) [2021] EWCOP 27 
(Mostyn J)  

Mental capacity – litigation  

Summary 

In this case, Mostyn J solely had to consider the 
issue of P’s litigation capacity.  

P was 60 years old, and had diagnoses of 
schizophrenia and HIV. She lived with her 
daughter, and P was employed as a carer. She 
had been detained under the Mental Health Act 
1983 between 2018 and 2019, and at the time of 
this application, was being treated under a 
Community Treatment Order (CTO).   The 
relevant NHS Trust had brought an application 
to the court of protection in January 2021 
seeking orders that:  

5. […] P lacked capacity to decide whether 
to take the HIV medication; that it was in 

http://www.39essex.com/resources-and-training/mental-capacity-law/
https://www.bailii.org/ew/cases/EWCOP/2021/27.html
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P's best interests to take her HIV 
medication (which takes the form of an 
oral tablet, taken once daily); and, 
inferentially, that she should be made to 
do so. 

P had stopped taken her medication in 2018, due 
to what was described in the judgment as “fixed 
delusional beliefs and ongoing auditory command 
hallucinations, and hears God telling her not to take 
her HIV medication, but rather to pray. P has also 
previously seen snakes emerge from her HIV 
medication.” The medical evidence presented 
stated that P had a 50% probability of dying 
within a year if she refused to take her 
medication. P took psychotropic medication she 
was required to take pursuant to the CTO (and 
she attributed her doing so solely to the 
existence of the CTO).  

Mostyn J noted the history of this application:  

7. The matter first came before me on 1 
February 2021 ("the February hearing"). 
At that hearing, I made an order that it 
was in P's best interests to take daily oral 
HIV medication, and I directed P to take 
the daily medication. It was hoped that 
the existence of such an order would 
result in P taking her HIV medication, 
even if begrudgingly, given that she takes 
her antipsychotic medication, albeit 
reluctantly, because of the existence of 
the CTO. 
 
8. Unfortunately, the order has had no 
effect and P still refuses to take her HIV 
medication. I therefore heard the matter 
again on 28 April 2021 ("the April 
hearing"). 

The issue of P’s litigation capacity had also 
arisen at the earlier hearing. The court had 
evidence from P’s consultant psychiatrist 

concluding that P had litigation capacity. The 
psychiatrist noted (in an extract set out at 
paragraph 9 of the judgment) that:  

I believe that because P's delusions are 
encapsulated and because she is 
coherent and not thought disordered she 
will, with assistance be able to participate 
in litigation proceedings and understand 
the process. She is also fully aware of the 
fact that her delusional belief system is at 
odds with her medical and psychiatric 
team's advice, but nevertheless she 
remains adamant not to comply with that 
advice due to her delusions, hence the 
need for the application to the Court of 
Protection. 

As a result, the first hearing (in which the relevant 
substantive orders were made) proceeded with 
P acting on her own behalf rather than through a 
litigation friend.  

Following that hearing, the same psychiatrist 
later reversed her conclusion after reviewing an 
assessment by P’s care coordinator. She found 
(in an extract set out at paragraph 12 of the 
judgment) that:  

P did not think the proceedings related to 
her. Secondly, P's refusal to read the 
court papers and to communicate with 
others about the proceedings would be 
replicated in refusal to engage with 
counsel in my opinion, to instruct and 
take expert evidence." 

Given the conflict in the evidence, before 
considering the substantive application, the 
court heard submissions on the preliminary 
issue of whether P had litigation capacity (with 
the Trust arguing that she did not, and the 
Official Solicitor arguing that she did). The court 

http://www.39essex.com/resources-and-training/mental-capacity-law/
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also heard evidence from P’s treating 
psychiatrist.  

Mostyn J found that P lacked litigation capacity 
in these particular proceedings. At paragraphs 
26-29 emphasised the following points:  

• A person can have capacity in relation to 
some matters but not in relation to 
others: Dunhill v Burgin [2014] UKSC 18;   

• When judging a person's capacity to 
conduct litigation the question is whether 
the person can conduct the particular 
proceeding rather than litigation 
generally:  

• “Conducting litigation is not simply a 
question of providing instructions to a 
lawyer and then sitting back and watching 
the case unfold. Litigation is a heavy-duty, 
dynamic transactional process, both prior 
to and in court, with information to be 
recalled, instructions to be given, advice to 
be received and decisions to be taken, on 
many occasions, on a number of issues, 
over the span of the proceedings as they 
develop”: TB and KB v LH (Capacity to 
Conduct Proceedings) [2019] EWCOP 
14 at paragraph 29 per MacDonald J;  

• “‘[L]itigation capacity required the ability to 
recognise a problem; to obtain and receive 
and understand relevant information about 
it, including advice; the ability to weigh the 
information (including that derived from 
advice) in the balance in reaching a 
decision; and the ability to communicate 
that decision”: Masterman-Lister v Brutton 
& Co (Nos 1 and 2) [2002] EWCA Civ 1889;  

• “[T]he level of capacity to conduct litigation 
is set relatively high. Litigation, even so-
called simple litigation, is a complex 
business. For virtually every case the 
substantive law, to say nothing of the 
procedural rules, is a daunting challenge, 
and can be a minefield” (paragraph 29)  

At paragraph 31, Mostyn J noted his 
disagreement with the conclusions of 
MacDonald J in TB and KB v LH (Capacity to 
Conduct Proceedings):  

that if a person lacks capacity to conduct 
proceedings as a litigant in person she 
might, nevertheless, have capacity to 
instruct lawyers to represent her and that 
the latter capacity might constitute 
capacity to conduct the litigation in 
question. I differ because, as MacDonald 
J himself eloquently explained, 
conducting proceedings is a dynamic 
transactional exercise requiring 
continuous, shifting, reactive value 
judgments and strategic forensic 
decisions. This is the case even if the 
litigant has instructed the best solicitors 
and counsel in the business. In a 
proceeding such as this, a litigant has to 
be mentally equipped not only to be able 
to follow what is going on, but also to be 
able figuratively to tug counsel's gown 
and to pass her a stream of yellow post-
it notes. In my opinion, a litigant needs 
the same capacity to conduct litigation 
whether she is represented or not. 

Mostyn J robustly agreed with the conclusions 
of Munby J (as he then was) in Sheffield City 
Council v E  [2004] EWHC 2808 (Fam) that it was 
unlikely for a person have capacity to litigate 
about a decision she lacked the capacity to 
make for herself: 
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33. […] I would go further and say that it is 
virtually impossible to conceive of 
circumstances where someone lacks 
capacity to make a decision about 
medical treatment, but yet has capacity 
to make decisions about the manifold 
steps or stances needed to be addressed 
in litigation about that very same subject 
matter. It seems to me to be completely 
illogical to say that someone is incapable 
of making a decision about medical 
treatment, but is capable of making a 
decision about what to submit to a judge 
who is making that very determination. 

On the facts, Mostyn J concluded that P’s 
opposition to taking her antiretroviral medication 
was:  

34. […] completely irrational and directly 
contrary to her best interests. There is no 
doubt that she suffers from an 
impairment of, or disturbance in the 
functioning of, her mind. As a direct 
consequence it is clear that she cannot 
understand the information relevant to 
the administration of the antiretroviral 
medication, nor can she use or weigh it as 
part of her decision-making process. The 
assessment of P's incapacity in this 
regard was open and shut. 

Mostyn J therefore considered that he had two 
issues before him:   

1. The substantive question of P’s best 
interests with respect to taking medication, 
which needed to be taken regardless of 
whether P had litigation capacity; and  

2. Whether P had litigation capacity, or required 
a litigation friend to conduct proceedings for 
her.  

Mostyn J found that the answer to the second 
question:  

34. […] merely determines how P 
conducts the proceedings….if a party is 
assumed to have litigation capacity then 
she is taken to be capable of 
understanding, in a real sense, what is 
being proposed, and why. She is taken to 
be able to weigh, again in a real sense, the 
advantage of the medication. This 
understanding, and this weighing, will be 
the key drivers of the formation of the 
forensic decisions that she will make in 
the litigation process. Thus, she weighs 
all the information, both written and 
spoken, to formulate instructions to her 
lawyers in order to equip them to cross-
examine and advocate generally on her 
behalf. 

Mostyn J queried:  

37. How P could be assessed as being 
capable of doing all this when her 
schizophrenia-induced belief is that God 
has spoken to her and told her not to take 
the medication, and where she believes 
that the medication is infested by snakes, 
is completely beyond me. 

Mostyn J concluded that P lacked litigation 
capacity, and had throughout proceedings 
(despite the his earlier findings to the contrary, 
accepting that he had “take[n] his eye off the ball” 
when allowing the case to proceed on the basis 
that she had had capacity). Mostyn J stressed 
his view of how unlikely it was a person would 
have litigation capacity where they lacked 
subject matter capacity:  

39. […] I am not saying that differential 
decisions are impossible, but I am saying, 
as I have previously said in an admittedly 
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completely different context, that such a 
case should be as rare as a white leopard. 
And this is not one of them. 

Comment  

Mostyn J’s discussion of litigation capacity in 
the context of COP proceedings is notable for 
two primary points:  

1. His analysis of where the bar should be set 
for a person to be able to conduct litigation; 
and notably, that he did not consider that it 
was relevant whether the person was to 
conduct proceedings him or herself, or with 
the assistance of legal representatives; and  

2. His more general comments that he found it 
‘virtually impossible’ for a person to conduct 
proceedings about an issue in which the 
person did not have subject-matter capacity.  

The judgment takes a notably stronger view on 
the latter point than the leading authority of 
Sheffield City Council v E, and if followed, would 
result in even fewer people who are the subject 
of Court of Protection proceedings being able to 
conduct their own litigation. The logic presented 
– specifically, that it is not clear what less 
important a person needs to be able to 
understand, retain or use and weigh to make a 
decision about how to argue a case to the judge 
than is needed to make the decision in one’s own 
right – would seem likely will be the subject of 
further comment in other applications in which 
this issue arise.  

Mostyn J’s conclusions as to the relevance (or 
otherwise) of lawyers in the context of 
determining whether a person has litigation 
capacity are in line with the observations of Lady 
Hale (in the civil context) in Dunhill v Burgin, in 

which she had held (at paragraph 21) that “the 
test of capacity to conduct proceedings for the 
purpose of CPR Part 21 is the capacity to conduct 
the claim or cause of action which the claimant in 
fact has, rather than to conduct the claim as 
formulated by her lawyers” (paragraph 18).   
However, on one view, and especially within the 
context of the Court of Protection, they do not 
not sit easily with either the principle of support 
within s.1(3) MCA 2005 or the broader 
requirements of access to justice in Article 13 
Convention on the Rights of Persons with 
Disabilities.   After all, it could properly be said 
that one of the roles of the lawyer is to support 
their client to be able to make their own 
decisions as to the litigation by providing them 
(for instance) with information about the 
decisions that they need to take in a way that is 
appropriately tailored to their needs.  On this 
analysis, it would only be if the client is unable – 
even without that support – unable to make 
those decisions that they should be said to lack 
litigation capacity.   

E-filing in deprivation of liberty cases 

HMCTS have announced that: 

To further support digital working within 
the Court of Protection we are starting to 
use electronic filing of documents (aka e-
filing) for all Deprivation of Liberty cases. 
This involves the introduction of an 
automated system where 
correspondence and attachments 
received by email are placed directly onto 
the court’s digital files (e-files). 
As well as providing the many general 
efficiencies of increased digital working, 
the use of the e-filing system will enable 
faster allocation of information to court 
files to ensure that judiciary and court 
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administrators have immediate access to 
information within minutes of it being 
received by email. 
 
When will the changes happen? 
 
The e-filing system is being introduced at 
the Court of Protection to manage 
Deprivation of Liberty cases submitted to 
First Avenue House (FAH), London 
on/around the end of March 2021 

For more details, see the update here. 

Short note: domestic abuse and fact-
finding 

Although the decision in H-N and Others (Children) 
(Domestic Abuse: Finding of Fact Hearings) [2021] 
EWCA Civ 448 is a family law case, it provides 
useful general guidance from the Court of 
Appeal to approaching fact-finding when it 
comes to allegations of domestic abuse which 
may apply in cases in the Court of Protection or 
High Court involving vulnerable adults. In 
particular, the Court of Appeal emphasised the 
following general points:  

• It was now accepted without reservation 
that it was possible to be a victim of 
controlling or coercive behaviour or 
threatening behaviour without ever 
sustaining a physical injury. Importantly, it 
was now understood that specific incidents, 
rather than being seen as free-standing 
matters, may be part of a wider pattern of 
abuse or controlling or coercive behaviour 
(para 27) (see also in the Court of Protection 
context Re LW [2020] EWCOP 50);  

• A pattern of coercive and/or controlling 
behaviour can be as abusive as or more 
abusive than any particular factual incident 

that might be written down and included in 
a Scott Schedule (para 31);  

• The value of Scott Schedules in domestic 
abuse cases had declined to the extent that, 
in the view of some, they were now a 
potential barrier to fairness and good 
process, rather than an aid (para 43);  

• Serious thought was needed to develop a 
different way of summarizing and 
organising the matters that were to be tried 
at a fact-finding hearing so that the case 
was clearly spelled out but the process did 
not distort the focus of the court from the 
question of whether there had been a 
pattern of behaviour or a course of abusive 
conduct (para 46). There was a need to 
move away from using Scott schedules 
(para 49).  

Court of Protection statistics October-
December 2020 

The most recent set of statistics have been 
published.  They show (perhaps unsurprisingly) 
a decrease in applications in the period October 
– December 2020, down some 6% on the 
equivalent quarter in 2019.  Of those, 41% related 
to applications for appointment of a property 
and affairs deputy.  The statistics also show an 
increase in orders made, up 3% on the equivalent 
quarter in 2019.  

In terms of deprivation of liberty, there were 
1,363 applications relating to deprivation of 
liberty made in the most recent quarter, which is 
an increase of 16% on the number made in the 
same quarter in 2019.  This comprised 105 
applications for orders under s.16, 395 s.21A 
applications and 863 so-called “Re X” 
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applications (for whatever reason, this last 
represents a fall from the previous quarter, when 
1,299 had been made).  However, there was a 
decrease by 8% in the orders made for 
deprivation of liberty over the same period from 
820 to 757. 

There was also a sharp decrease in the number 
of LPAs received, some 191,414, down 14% 
compared to the equivalent quarter in 2019.  
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  Conferences 

 

 

Advertising conferences and 
training events 

If you would like your 
conference or training event to 
be included in this section in a 
subsequent issue, please 
contact one of the editors. 
Save for those conferences or 
training events that are run by 
non-profit bodies, we would 
invite a donation of £200 to be 
made to the dementia charity 
My Life Films in return for 
postings for English and Welsh 
events. For Scottish events, we 
are inviting donations to 
Alzheimer Scotland Action on 
Dementia. 

Members of the Court of Protection team are regularly presenting 
at webinars arranged both by Chambers and by others.   

Alex is also doing a regular series of ‘shedinars,’ including capacity 
fundamentals and ‘in conversation with’ those who can bring light 
to bear upon capacity in practice.  They can be found on his 
website.  

Neil is doing a (free) event for Dementia Carers on 11 June 2021 
at 3pm.  The online session provides an overview of carer rights 
in the context of dementia. It is part of the University of 
Manchester's research project which is analysing the changes to 
local authority support during Covid-19.  Neil is particularly keen 
to understand the impact on carers over 70 looking after partners 
living with dementia at home.  For details, and to book, see here.  

Neil is doing a DoLS refresher (by Zoom) on 29 June 2021.  For 
details and to book, see here.  

Neil and Alex are doing a joint DoLS masterclass for mental health 
assessors (by Zoom) on 12 July 2021.  For details, and to book, 
see here.  
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Our next edition will be out in June.  Please email us with any judgments or other news items which 
you think should be included. If you do not wish to receive this Report in the future please contact: 
marketing@39essex.com. 
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