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Welcome to the March 2017 Mental Capacity Report. Highlights 
this month include:  

(1) In the Health, Welfare and Deprivation of Liberty Report: the 
limits of wishes and feelings and a different take on Article 5;  

(2) In the Property and Affairs Report: changes to EPA/LPA 
registration fees;  

(3) In the Practice and Procedure Report: a further amendment to 
the CoP Rules, a major on the participation of P, a guest article on 
ground rules in cross-examination and HRA damages, costs and 
the LAA;  

(4) In the Wider Context Report: tools to address coercive control, 
the MCA and immigration detention, and the second issue of the 
International Journal of Mental Health and Capacity Law;  

(5) In the Scotland Newsletter: an important Sheriff Appeal Court 
decision about care charges and the divestment of assets 

And remember, you can find all our past issues, our case 
summaries, and much more on our dedicated sub-site here. ‘One-
pagers’ of the cases in these Newsletters of most relevance to 
social work professionals will also shortly appear on the SCIE 
website. 
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The picture at the top, 
“Colourful,” is by Geoffrey 
Files, a young man with 
autism.  We are very 
grateful to him and his 
family for permission to 
use his artwork. 
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Argyll & Bute Council v Gordon – Sheriff 
Appeal Court [2017] SAC (Civ) 6 

 
We reported in the October 2016 Newsletter the 
significant decision at first instance in this case 
by Sheriff P J Braid at Edinburgh.  Argyll & Bute 
Council had sought to recover costs of the 
provision of care to an elderly lady, since 
deceased, amounting to £42,750 from the 
defender.  It was agreed between the parties that 
the lady had gratuitously alienated her 
dwellinghouse to the defender.  It was also 
agreed that if the defender had a liability to the 
Council, that liability was correctly stated in the 
sum sued for.  However, the defender contended 
that she was not liable because the Disposition 
of the dwellinghouse in her favour was not made 
knowingly and with the intention of avoiding 
accommodation charges.  The Council argued 
that the defender could not contest liability on 
the basis of that defence because the Council’s 
determination in the matter could only be 
challenged by judicial review.  Sheriff Braid held 
that as between the Council and the elderly lady, 
any such determination was challengeable only 
by judicial review but that the determination was 
not binding upon the defender, as transferee.  
The defender was entitled to defend the action 
on the basis upon which she sought to do so.  
Unlike the position of the service user, this was 
not a matter which the defender could challenge 

only by judicial review.  Sheriff Braid allowed a 
proof. 

The Council appealed to the Sheriff Appeal 
Court.  In this decision dated 9th February 2017, 
the Sheriff Appeal Court refused the appeal.   

The Council submitted that its determination 
that the service user had disponed the house to 
deprive herself of an asset was a finding in 
accordance with section 22 of the National 
Assistance Act 1948, section 21 of the  Act 
1983 and Regulation 20 of the National 
Assistance (Assessment of Resources) 
Regulations 1992.  The Council submitted that if 
there is any ambiguity in the construction of the 
words used in the Act, the correct approach is to 
identify the mischief Parliament sought to 
address, under reference to Lord Hope in 
Robertson v Fife Council (2001) SC HL 145.  If 
there is ambiguity then following Pepper v Hart 
1993 AC 93, resort can be had to parliamentary 
material, such as clear statements by ministers 
or other promoters of a Bill.  It was submitted 
that the Hansard report of the debate on the 
Health Services and Social Security Adjudication 
Bill which became the 1983 Act makes clear the 
intention was to reduce the administrative 
burden placed on local authorities for the 
assessment and collection of charges.  The 
Council argued that the exercise of determining 
liability for care charges by the service user 
under the 1948 Act and the 1992 Regulations, 
and the determination of the liability of a third 
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party recipient of capital transferred by the 
service user knowingly and with the intention of 
avoiding charges, is a single scheme.  It was 
erroneous of the sheriff to have found otherwise.   

The Council further argued that the difference 
between “knowingly and with the intention of 
avoiding charges for the accommodation” in 
section 21 of the 1983 Act and “for the purpose 
of decreasing the amount that he may be liable 
to pay” in terms of Regulation 25 of the National 
Assistance (Assessment of Resources) 
Regulations 1992 is of no material difference; 
and likewise that there is no meaningful 
distinction between the terminology of 
inadequate consideration found in section 21 
and deprivation of capital in Regulation 25. 

Finally, the Council argued that the sheriff’s 
decision gave rise to an anomaly in that in terms 
of Yule v South Lanarkshire Council (No2) 2001 SC 
203 the service user is prevented from founding 
upon the service user’s own subjective intention 
in order to dispute liability, whereas the recipient 
would be able to rely on evidence of the same 
subjective intention in order to resist liability. 

The respondent submitted that the sheriff was 
correct in holding that there was a clear 
distinction between section 21 of the 1983 Act 
and section 23 of the 1948 Act.  In particular, the 
sheriff was correct to hold that the powers under 
the 1948 Act and the 1992 Regulations to 
determine the amount paid for provision of 
accommodation, and the power to treat a 
resident as having deprived herself of capital for 
the purpose of decreasing her liability to pay, 

1 Note, this date was given in the judgment was 1993, 
but this must from context be 1983.  

does not empower the local authority to 
determine a third party should be liable to pay. 

The Sheriff Appeal Court stated that it did not 
find it particularly useful to opine on whether 
there was a “unitary scheme”.  It determined the 
matter simply on the terms of section 21, which 
it quoted in full.  It held that the terms of the 
section do not empower the local authority to 
make the determination which they argued for.  
For that power to have been given to the local 
authority there would require to be specific 
statutory authority.  Specific statutory authority 
does appear in section 22 of the 1948 Act.  A 
decision under that section may accordingly be 
challenged by judicial review.  But the Appeal 
Court agreed with the sheriff that the charging 
regime imposed by section 22 of the 1948 Act 
and the 1995 Regulations only apply in a 
question between the local authority and the 
service user.  The Appeal Court considered that 
there was nothing untoward in parliament 
having determined that the separate question of 
whether a third party might be liable to pay 
should be left to the courts to resolve.   

While the Appeal Court did not think that there 
was such ambiguity as would allow 
consideration to be given to parliamentary 
material to assist the court in the interpretation 
of section 21, it nevertheless noted a statement 
by Mr Kenneth Clark, then the relevant minister, 
in evidence to the Standing Committee on the Bill 
that became the 1983 Act (Official Report 19th 
April 1983, 1  page 581).  Mr Clark stated: “The 
litigation would be taking place between the local 
authority and the beneficiary of the transfer of 
the asset and the proceedings would be for the 

 
 

 For all our mental capacity resources, click here 

                                                 

http://www.39essex.com/resources-and-training/mental-capacity-law/


MENTAL CAPACITY REPORT: SCOTLAND  March 2017 
  Page 4 

 

recovery of a civil debt.  The plaintiff local 
authority would have to prove its claim and 
would have to satisfy the civil burden of proof for 
each element of its claim.  When it came to the 
question of whether the resident had transferred 
assets “knowingly and with the intention of 
avoiding charges” the local authority would have 
to lead evidence to satisfy the court of its claim.  
That would be the general proposition which the 
court would have to apply to the facts of the case 
and to the evidence brought before it”.   

The Appeal Court pointed out that as the clause 
addressed by Mr Clark, and the section 
subsequently enacted, apply both in England & 
Wales and in Scotland, Mr Clark’s statement 
supported the Appeal Court’s interpretation 
“were such support required”. 

This case accordingly now goes back to the 
sheriff to hear proof.   

Adrian D Ward 

Clarification: J, Solicitor 

I commented last month upon sequels to the 
original decision by Sheriff Braid at Edinburgh 
Sheriff Court dated 22nd March 2016 refusing to 
warrant an application by J, Solicitor for 
appointment of guardians to a client of hers 
under Part 6 of the Adults with Incapacity 
(Scotland) Act 2000.  I commented that the 
original decision as appearing on the Scottish 
Courts and Tribunals Service website referred to 
it having been made “in respect of the child F”.  I 
printed it off as soon as it appeared, and referred 
back to that print when writing last month’s 
Report.  I am advised, and am happy to 
acknowledge and clarify, that the reference to 
“child” was a typographical error by a typist, 
which was promptly corrected so that the case 

has since appeared online as being “in respect of 
the adult F”. I am assured that the sheriff was 
fully aware that he was dealing with an adult.  

Adrian D Ward 
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  Editors and Contributors  
Alex Ruck Keene: alex.ruckkeene@39essex.com  
Alex is recommended as a ‘star junior’ in Chambers & Partners for his Court of 
Protection work. He has been in cases involving the MCA 2005 at all levels up to and 
including the Supreme Court. He also writes extensively, has numerous academic 
affiliations, including as Wellcome Trust Research Fellow at King’s College London, 
and created the website www.mentalcapacitylawandpolicy.org.uk. He is on 
secondment to the Law Commission working on the replacement for DOLS. To view 
full CV click here.  

Victoria Butler-Cole: vb@39essex.com  
Victoria regularly appears in the Court of Protection, instructed by the Official 
Solicitor, family members, and statutory bodies, in welfare, financial and medical 
cases. Together with Alex, she co-edits the Court of Protection Law Reports for 
Jordans. She is a contributing editor to Clayton and Tomlinson ‘The Law of Human 
Rights’, a contributor to ‘Assessment of Mental Capacity’ (Law Society/BMA 2009), 
and a contributor to Heywood and Massey Court of Protection Practice (Sweet and 
Maxwell). To view full CV click here.  

Neil Allen: neil.allen@39essex.com  
Neil has particular interests in human rights, mental health and incapacity law and 
mainly practises in the Court of Protection. Also a lecturer at Manchester University, 
he teaches students in these fields, trains health, social care and legal professionals, 
and regularly publishes in academic books and journals. Neil is the Deputy Director 
of the University's Legal Advice Centre and a Trustee for a mental health charity. To 
view full CV click here.  

Annabel Lee: annabel.lee@39essex.com  
Annabel appears frequently in the Court of Protection. Recently, she appeared in a 
High Court medical treatment case representing the family of a young man in a coma 
with a rare brain condition. She has also been instructed by local authorities, care 
homes and individuals in COP proceedings concerning a range of personal welfare 
and financial matters. Annabel also practices in the related field of human rights. To 
view full CV click here.  

Anna Bicarregui: anna.bicarregui@39essex.com  
Anna regularly appears in the Court of Protection in cases concerning welfare issues 
and property and financial affairs. She acts on behalf of local authorities, family 
members and the Official Solicitor. Anna also provides training in COP related 
matters. Anna also practices in the fields of education and employment where she 
has particular expertise in discrimination/human rights issues. To view full CV click 
here.  
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Editors and Contributors  

Simon Edwards: simon.edwards@39essex.com  

Simon has wide experience of private client work raising capacity issues, including 
Day v Harris & Ors [2013] 3 WLR 1560, centred on the question whether Sir Malcolm 
Arnold had given manuscripts of his compositions to his children when in a desperate 
state or later when he was a patient of the Court of Protection. He has also acted in 
many cases where deputies or attorneys have misused P’s assets. To view full CV 
click here.  

Nicola Kohn: nicola.kohn@39essex.com 

Nicola appears regularly in the Court of Protection in health and welfare matters. She 
is frequently instructed by the Official Solicitor as well as by local authorities, CCGs 
and care homes. She is a contributor to the 4th edition of the Assessment of Mental 
Capacity: A Practical Guide for Doctors and Lawyers (BMA/Law Society 2015). To view 
full CV click here. 

Adrian Ward: adw@tcyoung.co.uk  

Adrian is a Scottish solicitor, a consultant at T C Young LLP, who has specialised in 
and developed adult incapacity law in Scotland over more than three decades. 
Described in a court judgment as: “the acknowledged master of this subject, and the 
person who has done more than any other practitioner in Scotland to advance this area of 
law,” he is author of Adult Incapacity, Adults with Incapacity Legislation and several 
other books on the subject. To view full CV click here.  

Jill Stavert: j.stavert@napier.ac.uk  

Jill Stavert is Professor of Law, Director of the Centre for Mental Health and Incapacity 
Law, Rights and Policy and Director of Research, The Business School, Edinburgh 
Napier University. Jill is also a member of the Law Society for Scotland’s Mental 
Health and Disability Sub-Committee, Alzheimer Scotland’s Human Rights and Public 
Policy Committee, the South East Scotland Research Ethics Committee 1, and the 
Scottish Human Rights Commission Research Advisory Group. She has undertaken 
work for the Mental Welfare Commission for Scotland (including its 2015 updated 
guidance on Deprivation of Liberty). To view full CV click here.  

 
 

 For all our mental capacity resources, click here 

http://www.39essex.com/resources-and-training/mental-capacity-law/
http://www.39essex.com/barrister/simon-edwards/
http://www.39essex.com/barrister/nicola-kohn/
http://www.tcyoung.co.uk/people/adrian-d-ward/
http://www.napier.ac.uk/people/jill-stavert


MENTAL CAPACITY REPORT: SCOTLAND   March 2017 
  Page 7 

 

  Conferences 

Advertising conferences 
and training events 

If you would like your 
conference or training 
event to be included in this 
section in a subsequent 
issue, please contact one 
of the editors. Save for 
those conferences or 
training events that are 
run by non-profit bodies, 
we would invite a donation 
of £200 to be made to 
Mind in return for postings 
for English and Welsh 
events. For Scottish 
events, we are inviting 
donations to Alzheimer 
Scotland Action on 
Dementia. 

Conferences at which editors/contributors are 
speaking  

Seminar on Childbirth and the Court of Protection 

39 Essex Chambers is hosting a seminar in conjunction with the 
charity Birthrights about caesarean-section cases in the Court of 
Protection.  The seminar aims to take a critical look at these 
cases, with a distinguished multi-disciplinary panel.  The seminar 
is at 5pm-7pm on 8 March 2017, and places can be reserved by 
emailing beth.williams@39essex.com.    

Hugh James Brain Injury conference 

Alex will be speaking at this conference aimed at healthcare 
professionals working with individuals with brain injuries and 
their families on 14 March 2017. For more details, and to book, 
see here. 

Scottish Paralegal Association Conference  

Adrian will be speaking on adults with incapacity this conference 
in Glasgow on 20 April 2017. For more details, and to book, see 
here.  
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Our next Newsletter will be out in early April. Please email us with any judgments or other news items 
which you think should be included. If you do not wish to receive this Report in the future please 
contact: marketing@39essex.com. 

International 
Arbitration Chambers 
of the Year 2014 
Legal 500 
 
Environment & 
Planning 
Chambers 
of the Year 2015 

  

39 Essex Chambers is an equal opportunities employer. 

39 Essex Chambers LLP is a governance and holding entity and a limited liability partnership registered in England and Wales (registered number 0C360005) with its registered office at  
81 Chancery Lane, London WC2A 1DD. 

39 Essex Chambers‘ members provide legal and advocacy services as independent, self-employed barristers and no entity connected with 39 Essex Chambers provides any legal services. 

39 Essex Chambers (Services) Limited manages the administrative, operational and support functions of Chambers and is a company incorporated in England and Wales  
(company number 7385894) with its registered office at 81 Chancery Lane, London WC2A 1DD. 

LONDON 
81 Chancery Lane, 
London WC2A 1DD 
Tel: +44 (0)20 7832 1111 
Fax: +44 (0)20 7353 3978 

MANCHESTER 
82 King Street,  
Manchester M2 4WQ 
Tel: +44 (0)16 1870 0333 
Fax: +44 (0)20 7353 3978 

SINGAPORE 
Maxwell Chambers,  
#02-16 32, Maxwell Road 
Singapore 069115 
Tel: +(65) 6634 1336 

KUALA LUMPUR 
#02-9, Bangunan Sulaiman, 
Jalan Sultan Hishamuddin 
50000 Kuala Lumpur, 
Malaysia: +(60)32 271 1085 

clerks@39essex.com  •  DX: London/Chancery Lane 298  •  39essex.com 

David Barnes  
Chief Executive and Director of Clerking  
david.barnes@39essex.com  
 
Michael Kaplan  
Senior Clerk  
michael.kaplan@39essex.com  
 
Sheraton Doyle  
Senior Practice Manager  
sheraton.doyle@39essex.com  
 
Peter Campbell  
Senior Practice Manager  
peter.campbell@39essex.com  
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