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The picture at the top, 
“Colourful,” is by Geoffrey 
Files, a young man with 
autism.  We are very 
grateful to him and his 
family for permission to 
use his artwork. 

Welcome to the July 2017 Mental Capacity Report. Highlights 
this month include:  

(1) In the Health, Welfare and Deprivation of Liberty Report: 
important decisions grappling with the meaning of best interests 
in the contexts of religious practices and delusional beliefs, and 
(finally) detailed statistics about s.21A/Re X cases;    

(2) In the Property and Affairs Report: a new approach to 
severance and gifts;  

(2) In the Practice and Procedure Report: changes to – and 
extension of the scope of – the Transparency Pilot and 
comments sought on a mediation pilot project;  

(3) In the Wider Context Report: post-PJ problems, problems with 
care homes and capacity assessments and are moves really 
under way to change mental health laws?;   

(4) In the Scotland Report: draft rules from Strathclyde Sheriff’s 
Court concerning AWI applications. 

We are taking a break over summer, but will be back in early 
September.  In the interim, you can find all our past issues, our 
case summaries, and more on our dedicated sub-site here, and 
our one-pagers of key cases on the SCIE website. Alex will also 
provide updates on truly critical matters on his own website 
(where you can also find the talk that he gave about the big issues 
facing the MCA 2005 at our recent 10th birthday party for the Act 
– thank you to all those who attended and made it such a 
success).  
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Treading carefully: best interests and 
religious practices 

Re IH (Observance of Muslim Practice) [2017] 
EWCOP 9 (Cobb J) 
 
Best interests – other  
 
Summary 

In this significant case, Cobb J had to decide two 
questions in relation to a 39 year old Muslim man 
with profound learning disabilities, namely 
whether it was in his best interests (1) to fast 
during the daylight hours of Ramadan; and (2) 
for his axillary (i.e. underarm) and pubic hair to 
be trimmed, in accordance with Islamic cultural 
and religious practice insofar as it was safe and 
reasonable to do so. 

IH spent the first 35 years of his life in a Punjabi 
speaking home within a Muslim community in 
West Yorkshire before moving to a supported 
living placement arranged by his local authority 
and funded by the CCG. His parents were of the 
Sunni denomination of Islam, and were 
described in the court papers as ‘devout’. When 
IH was living at home, he participated in, to the 
extent he was able, and was certainly exposed to 
the routine religious practices and observances 
of the family. Cobb J accepted the expert 
evidence of the psychiatric expert, Dr. Carpenter, 
“that he would have had no real appreciation of the 

religious significance of these rituals even if he 
enjoyed the regularity with which they were 
performed, and appreciated an increasing 
familiarity with them.”  IH had never been 
expected to fast during Ramadan. His father had 
personally shaved his pubic and axillary hair 
whilst he was living at home and for one year 
beyond (i.e. until 2014). 

According to the evidence summarised by Cobb 
J, IH’s impairments meant that he did not have 
any understanding of religious matters nor of the 
consequences of hair removal or fasting, nor 
was he capable of meaningful communication 
over abstract issues. 

The local authority recognised the importance of 
facilitating the religious observances even of 
those who lack capacity. They provided, for 
instance, IH with a Halal diet even though IH 
himself would not know that the food he ate was 
Halal, or the significance of the source and/or 
preparation of the food.  As an aspect of this, 
they decided in 2015 (apparently in agreement 
with TH) that staff members would carry out the 
“hair removal” on IH every two weeks though this 
in fact did not happen. 

IH, through the Official Solicitor, made the 
application for a declaration that it was not in his 
best interests to fast during Ramadan.  His 
father, TH, applied for a declaration in relation to 
the trimming/removal of his hair.  This was 
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initially couched on the basis that this was a 
religious duty, although ultimately this ended up 
being refined into the version set out at the 
outset. 

Capacity 

Although there was no dispute as to IH’s lack of 
capacity, Cobb J outlined the information 
relevant to the two decisions in terms which are 
of more general use. 

Fasting 

In order to have capacity to make the decision to 
fast for Ramadan, Cobb J held a person would 
be expected to understand (and presumably also 
retain, use and weigh): 

1. What fasting is; the lack of food and 
liquid, eating and drinking; 

2. The length of the fast; 

3. If for religion, for custom (family or 
otherwise), for health-associated 
reasons, or for other reasons; 

4. If for religion reasons, which religion and 
why;  

5. The effect of fasting on the body; 

6. What the consequences would be of 
making a choice to fast and the risks of 
choosing to not fast or of postponing the 
decision. 

Trimming/removal of pubic or axillary hair 

To have the capacity to make a decision in 
relation to the trimming or removal of pubic or 
axillary hair for religious or cultural reasons, 

Cobb J held that a person would be expected to 
be able to understand: 

1. Which parts of the hair are being removed 
– pubic, axillary, perianal, trunk, beard, 
leg, torso, or head;  

2. Whether the reason for the hair 
trimming/removal is religious, for the 
maintenance of good hygiene, custom, or 
some other; 

3. If for a religious reason, which religion 
and why; 

4. What the consequences would be of 
making a choice to have hair 
trimmed/removed, and of not 
trimming/removing the hair. 

The requirements of Islam  

Cobb J expressly directed himself by reference 
to the Supreme Court’s guidance as to the 
meaning of best interests in Aintree, and heard 
from a lecturer in Arabic and Islamic Studies (Dr 
Mansur Ali, from Cardiff University) so as to be 
able to gain a true picture of the importance of 
the place of fasting and the trimming/removal of 
pubic/axillary hair for IH. 

Cobb J outlined in some detail what he had been 
advised by Dr Ali: 

Islamic religious observance for those 
without capacity.  
 
26. The Five Pillars of Islam (‘shahada’ 
[faith], ‘salat’ [prayer], ‘zakat’ [charity], 
‘sawm’ [fasting] and ‘hajj’ [pilgrimage]) are 
the foundation and framework of Muslim 
life, and are regarded as obligatory for 
Muslims. Not all actions or observances 
within Islam, however, are obligatory; 
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some are recommended, others optional, 
some actions are reprehensible, and 
others prohibited. In Islam, a Muslim will 
commit a sin if he/she violates 
something which is obligatory or 
prohibited, will be rewarded for carrying 
out something which is recommended; a 
minor sin is committed for not doing 
something which is recommended, and 
for doing something which is 
reprehensible.  
 
27. Significantly for present purposes, 
Islam stipulates different arrangements 
for those who lack ‘legal competence’. 
‘Legal competence’ in Islamic terms is 
defined by Dr. Ali as “a capacity or a 
potential for mental functioning, required 
in a decision-specific manner, to 
understand and carry out decision-
making. Competence is always 
presumed; its absence or inactivity has to 
be affirmed by a court.” It is normal (per 
Dr. Ali) to defer to medical practitioners or 
experts on the issue of legal (mental) 
competence; their opinion would be likely 
to be deemed valid and authoritative in 
the Shari’a. The evidence filed in these 
proceedings, most notably from Dr. 
Carpenter, would be sufficient, I was 
advised, to form the basis in Islamic law 
to declare IH to be “legally incompetent”; 
all parties agree that IH is not legally 
competent under Islamic law.  
 
28. Dr. Ali advises that the legally 
incompetent person (along with the 
terminally ill, the disabled and minors) is 
perpetually in a heightened state of 
spirituality, hence he or she is exempt 
from practising the major rituals of Islam 
including adherence to the Five Pillars.  
 
29. On the specific issues engaged in this 
application, Dr. Ali advises as follows:  
 

Fasting in Ramadan 
 
i) Fasting during the daylight hours of 
Ramadan is one of the Qur’anically 
mandated obligations for all Muslims 
who are legally competent, and who are 
not exempt. Certain groups are exempt 
from fasting; they include the 
incapacitous, minors, the ill, pregnant 
women, those who are travelling. Those 
who are exempt are not morally culpable 
for not keeping the daylight fast. 
 
Trimming or shaving of pubic and axillary 
hair 
 
ii) Cleaning pubic or axillary hair is a 
religiously sanctioned practice deemed in 
Islam to be a normal human ‘right’ 
(‘fitrah’); 
 
iii) The rationale is founded in a quest for 
ritual purity and cleanliness; (the 
aphorism ‘cleanliness is next to 
godliness’ is of course familiar to many 
religions); 
 
iv) The removal of pubic and axillary hair 
for the legally competent Muslim is 
‘mustahab’ or ‘recommended practice’; 
while it is not obligatory (‘wajib’) it would 
be viewed as a ‘minor sin’ if unattended 
(see [26] above); 
 
v) As IH does not have ‘legal competence’ 
it is not even recommended practice for 
him (see [28] above); there is no 
obligation on his carers to carry out the 
removal of IH’s pubic or axillary hair, and 
his religious rights are not being violated 
by not attending to this;  
 
vi) It is highly recommended and 
praiseworthy for carers (of whatever 
religion) to shave or shorten a patient’s 
pubic or axillary hair, in the same way as 
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it is for them to assist the incapacitous in 
other routine care tasks; 
 
vii) There are differences of opinion 
between Islamic commentators as to the 
preferred manner of hair removal; any 
method would be deemed acceptable; 
 
viii) The time limit within which the hair 
needs to be cleaned or trimmed or 
removed is also a matter of assorted 
opinion, though the majority of 
commentators favour a 40-day limit; 
 
ix) While it would be not permissible for a 
competent Muslim to expose their 
genitals, it would not be contrary to the 
Shari’a for a Muslim without capacity 
who requires assistance with his care, for 
his carers to clean his genitals or shave 
them; that said, “carers must be sensitive 
that the client’s dignity is not violated”; 
 
x) ‘No hurt no harm’ is a cardinal principle 
of Islamic bioethics; avoidance of harm 
has priority over the pursuit of a benefit 
of equal or lesser worth. Therefore it 
would be wrong to create a situation in 
which observance of Islamic custom 
would, or would be likely to, cause harm 
to the person (i.e. IH) or his carers; if there 
is a risk of harm, then this principle would 
absolve even the capacitated person 
from performing an obligatory 
requirement. 

Best interests: fasting 

It was uncontentious that it was not in IH’s best 
interests to fast: 

30. As indicated above ([29](i)) there is no 
Islamic obligation on IH to fast given his 
lack of capacity. IH has never been 
required to fast by his family, and has not 

fasted while in their care. He has not, thus 
far, fasted while in the care of the Local 
Authority. 
 
31. If this had been a case in which IH had 
some appreciation of the religious 
significance of fasting in Ramadan (as a 
means to attaining taqwa, i.e. the 
essence of piety, protecting one’s self 
from evil) there may be said to be some 
benefit in him doing so. But he has no 
such appreciation. 
 
32. IH, I am satisfied, would not in fact 
understand why food and water was 
being withheld for the daylight hours in 
the month of Ramadan; the absence of 
food/water would be likely to cause him 
stress, or distress; this may cause him to 
become irritable and/or aggressive in the 
ways described above ([13]) increasing 
the risks to staff and himself. There is 
some minor anxiety that fasting and/or 
mild dehydration would increase the side 
effects of any one of his multiple 
medications. It is plainly not in his 
interests that he should fast, and the 
declaration will be granted. 

Best interests: trimming/removal of pubic/axillary 
hair 

Cobb J started with some important general 
observations concerning religion and disability: 

33. Health or social care bodies who 
make the arrangements for the care for 
adults who lack capacity owe an 
obligation, so far as is reasonably 
practicable and in the interests of the 
individual, to create a care environment 
and routine which is supportive of the 
religion of P, and to facilitate P’s access 
to, or observance of religious custom and 
ritual. All forms of liturgy should, where 
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practicable, be accessible to persons 
with disabilities. This view is consistent 
with Article 9 of the European Convention 
on Human Rights, and the right enjoyed 
by those who lack capacity as for those 
who have capacity, to freedom of religion 
and freedom, either alone or in 
community with others and in public or 
private, to manifest his religion or belief, 
in worship, teaching, practice and 
observance. While no specific protection 
in this regard appears to be offered by the 
UNHR Convention on the Rights of 
Persons with Disability,[ 1 ]  the rights 
enshrined in the ECHR (above) “are for 
everyone, including the most disabled 
members of our community” (Baroness 
Hale in P (by his Litigation Friend, OS) v 
Cheshire West & Others [2014] UKSC 19). 
 
34. The duty outlined above is consistent 
with the expectation that in best interests 
decision-making for someone who lacks 
capacity, the court will take account, so 
far as is reasonably ascertainable “the 
beliefs and values” of that person which 
would be likely to influence his decision if 
he had capacity (section 4(6)(b)); these 
must include, where relevant, religious 
beliefs and values. 

As noted above, TH initially proceeded on the 
basis that there was a duty to remove 
public/axillary hair.  However, Cobb J made clear 
that there was in fact no such duty or obligation 
on a person who lacks capacity (‘legal 
competence’ in Islam) to trim or shave his or her 
pubic and axillary hair, or on his carer to do so for 

                                                 
1 In fact, religion is specifically mentioned in preamble 
(p) to the CRPD as regards the position of persons with 
disabilities who are also subject to discrimination on the 
basis of religion.  Further, the CRPD is intended to 
ensure with persons with disabilities are entitled to 
enjoy “all human rights and fundamental freedoms for 

them. He emphasised that IH, himself, derived 
no religious ‘benefit’ by having the procedure 
undertaken, as he would not understand its 
religious significance.  He also noted that it was 
of no consequence to him, in the consideration 
of these facts, that the “carers may be blessed in 
the eyes of Islam in undertaking a ‘praiseworthy’ 
activity by trimming the hair; their interests are 
not my concern.” 

Into the balance, Cobb J put the following further 
factors: 

1. That if IH had capacity he probably would 
have observed this custom. However, 
this factor carries little weight in his 
overall reckoning given that he found 
that, in progressive Islamic religious 
teaching, as an incapacitous person IH 
was exempt from observing the Islam 
rituals because he was already in a 
heightened state of spirituality; 

2. That IH was not, and had never been able, 
to express a reliable view on the issue; 

3. That it was to IH’s benefit that his family 
felt he was being enabled to follow 
Muslim custom to the fullest possible 
extent. However, Cobb J held that this 
was not “a case in which I believe that IH 
will be viewed any less favourably or 
affectionately by his family or wider 
community if the hair trimming is not 
carried out; he is, within the family and 

all persons with disabilities without discrimination of 
any kind on the basis of disability” (Article 4), and the 
equivalent to Article 9 ECHR is to be found in Article 18 
of both the UN Declaration on Human Rights and the 
International Covenant on Civil and Political Rights. 
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community, much loved. He has not had the 
hair trimming carried out for three years to 
date, with no discernible change in family 
attitude to him. He is, as I have emphasised 
already, in a superior not an inferior state of 
spirituality to the rest of his family;” 

4. The potential risk to IH from the way in 
which removal would be carried out, 
which would require the possible 
intervention of up to three people, two of 
whom would be positioned with IH in the 
relatively small bathroom, where it was 
planned to take place following IH’s bath 
in circumstances IH might find 
overcrowded, claustrophobic, and 
anxiety-inducing;  

5. IH’s dignity. Even though Cobb J noted 
that IH was said not to have any sense of 
personal modesty, in that he was not 
concerned about exposing his genitals in 
front of staff, he considered that the 
procedure contemplated carries with it 
“compromises to the preservation of 
dignity.” 

Cobb J concluded: 

47. I have faithfully endeavoured to 
consider these issues from IH’s point of 
view, while ultimately applying a best 
interests evaluation. IH has a life-long 
developmental condition and has never 
had the capacity to understand the tenets 
of Islam; the benefits of adherence to 
such rituals do not obtain for him, but for 
others. The fact is that by reason of his 
disability IH is absolved of the 
expectation of performing this 
recommended procedure, and there is no 
other clear benefit to him. The trimming 
of the pubic and axillary hair would serve 

no other purpose. I am anxious that IH 
should be spared additional stresses in 
his life, and wish to protect him and the 
staff from the risk of harm – an approach 
which itself has the endorsement of 
Islamic teaching (see [29](x) above). 

Comment 

Cobb J was at pains to inform himself of the 
actual requirements of Islam, as opposed to the 
requirements that were (mis)understood by IH’s 
social workers and, it appears, to some extent by 
TH himself.  In so doing, and in calling upon the 
expertise of a cultural expert, he was in unusual, 
but not unprecedented territory.  Similar 
expertise seems to have been called upon (albeit 
referred to in passing) in A Local Authority v ED & 
others [2013] EWCOP 3069, concerning an 
apparent “duty” to remove the pubic hair of a 
Muslim woman, with an exception for the 
incapacitous.   The court also called upon a 
cultural expert in Re BB, in which the court heard 
from a cultural expert on the implications of the 
marriage of a Banglad\eshi woman and the 
ways in which it might be brought to an end, 
albeit in that case finding that the expert 
provided no actual assistance. 

As in so many other of the new wave of Aintree-
compliant cases now being determined, this 
case serves as a useful test to see whether 
applying the CRPD would produce a different 
substantive answer (and, if is contended that it 
would, on what basis).  For our part, it seems the 
very model of a decision complying with Article 
12(4) CRPD, constructed from the person 
outwards and respecting not just the best 
interpretation of their will and preferences but 
also their rights (noting, in this, that to inflict hair 
removal on an individual with disabilities in 
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potentially stressful circumstances in the name 
of a – projected – religious belief could well 
constitute both violence and abuse for purposes 
of Article 16 CRPD).  It therefore serves, we 
suggest, as evidence that notwithstanding the 
toxic brand of ‘best interests’ for CRPD purposes, 
the model of decision-making under the MCA 
2005 is capable of producing outcomes that are 
CRPD-compliant.  The fact, in practice, it can all 
too often fail to do so is a significant factor 
underpinning the proposed amendments to s.4 
MCA suggested by the Law Commission.2    

We do note one passing comment, though.  At 
paragraph 38, Cobb J noted that it was 
“progressive” Islamic belief that as an 
incapacitous person IH was exempt from 
observing the Islam rituals because he was 
already in a heightened state of spirituality.   This 
raises the question of whether (a) there is 
another school of Islamic belief and, if so, what it 
provides; and (b) more generally, whether – and 
how – the courts will be required to adjudicate 
between different schools of belief, whether 
within Islam or within other faith structures.  
Such would be to enter into very deep waters 
indeed.   

 

 

 

 

                                                 
2 We note in this regard the specific references to the 
Law Commission’s work in the response by the Office 
of the Disability Issues to the Committee on the Rights 
of Persons with Disabilities to the list of issues 
identified by the Committee ahead of its inspection of 

Wishes, feelings and delusions 

NHS Foundation Trust v QZ [2017] EWCOP 11 
(Hayden J) 
 
Best interests – Medical treatment 
 
Summary 

This was an application by an NHS Foundation 
Trust for an order permitting a hysteroscopy and 
endometrial biopsy under general anaesthetic, 
with the objective of identifying the cause of a 
patient’s postmenopausal bleeding which had 
first been detected over 12 months previously. 
The procedures were essentially intended to 
check whether there was any cancer present. 
Further authorisations were sought, should 
there be a cancerous tumour or other 
significantly abnormal pathology, to authorise a 
keyhole hysterectomy under general 
anaesthetic. 

The patient was a woman in her 60s (QZ) with a 
longstanding diagnosis of chronic, treatment 
resistant, paranoid schizophrenia which was 
chiefly characterised by disordered thought 
patterns, paranoid behaviour and a ‘grandiose 
belief structure’. The most pervasive of QZ’s 
delusions was that she was a young Roman 
Catholic virgin. She also had a deep seated long 
standing delusional belief that she as being 
poisoned by her carers or doctors and that she 
was at risk of being raped by them. 

the UK later this year (see para 49).  Adrian Ward will 
consider this – otherwise distinctly underwhelming – 
response further from a Scottish perspective in the 
next issue.  
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The proposed medical interventions in this case 
set up a conflict between the potential benefits 
to QZ’s physical health of having the 
interventions (detecting and getting rid of cancer 
if present) and the inevitable significant 
deterioration in her mental health which would 
result.  

Hayden J heard from two experts in respect of 
QZ’s mental health, a Consultant Forensic 
Psychiatrist instructed by the Official Solicitor 
and QZ’s treating psychiatrist. The Consultant 
Forensic Psychiatrist concluded that the 
inevitability of a serious and potentially 
prolonged collapse in QZ’s general mental 
wellbeing ultimately weighed more heavily in the 
balance than the potential benefits involved in 
investigating the possibility of cancer. QZ’s 
treating psychiatrist took the view that, whilst it 
was important not to underestimate the 
enormity of the impact that the intrusive medical 
process would have, he was far more positive 
about her resilience and her ability to regain trust 
and learn to work with professionals again. 

In directing himself as to the approach to take 
Hayden J cited the cases of Aintree University 
Hospitals NHS Foundation Trust v James and 
others [2013] UKSC 67, Wye Valley Trust v B [2015] 
EWCOP 60, M v Mrs N [2015] EWCOP 76 (Fam), 
and Briggs v Briggs & Ors [2016] EWCOP 53. 

Hayden J considered that this was a case where 
the ‘balance sheet’ approach was not helpful as 
it did not “really accommodate the enormity of the 
conflicting principles which are conceptually 
divergent.” 

Counsel for the Official Solicitor submitted that 
this case was analogous to the Wye Valley case 
where the wishes, feelings, beliefs and values of 

a person with a mental illness were said to be of 
such long-standing that they had become 
inextricably a facet of who that person was. In 
this case, readers will recall Peter Jackson J had 
rejected the submission of the Trust that wishes 
and feelings where they are “intimately connected 
with the causes of lack of capacity” would always 
be outweighed by the presumption in favour of 
life or alternatively would attract “very little 
weight.” 

Hayden J stated in response to this submission 
that: 

The wishes and feelings of those who 
suffer from delusional beliefs are not 
automatically, in my judgement, to be 
afforded the same weight as the beliefs 
articulated by an individual who has had 
the fortune to possess the powers of 
objective reasoning and analysis. There 
is nothing in Wye Valley v B which 
supports anything to the contrary. The 
kernel of the issue is that delusional 
beliefs should never be discounted 
merely because they are irrational. They 
are real to the individual concerned. The 
weight they are to be afforded will differ 
from case to case and, as always, will fall 
to be considered within the broader 
context of the evidence as a whole. 

The judge held that the QZ’s case was very 
different from that of Mr B: 

The circumstances of QZ's life are very 
different. She has the prospect of many 
years ahead. The contemplated medical 
intervention is, objectively, of limited 
intrusion. She has shown the capacity to 
forge bonds of trust with professionals. 
She has developed resilience 'to fight 
back at some point in the future' and she 
has managed to live life in circumstances 
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where she has a level of privacy, 
independence and dignity. Each of these 
factors reveal facets of her personality. 
They are just as much a part of who she 
is as are her paranoid and delusional 
beliefs which must not be permitted to 
eclipse them. The prospect that following 
medical investigation and or treatment 
and a period of profound mental distress 
QZ may recover a life which has both 
happiness and dignity incorporated into 
it, is one which is very real. Permitting the 
treatment here is, to adopt Peter Jackson 
J's careful terminology, not fighting QZ 
but fighting on her behalf. 

The judge authorised the treatment in the terms 
of the draft order put forward by the NHS Trust.   

Comment 

This is a useful further instalment in the line of 
cases which consider the wishes and feelings of 
those who have delusional beliefs.  Hayden J 
made clear that he considered that the right 
answer is not black and white.  In other words, 
there should not be full acquiescence to wishes 
and feelings based on delusional beliefs, but nor 
should there be an outright rejection.  Rather, 
Hayden J identified the need for a rounded 
consideration where the beliefs are never 
discounted merely because they are irrational, 
but rather their weight differs from case to case 
when considered in the context of the evidence 
as a whole. As with IH, considered elsewhere in 
this Report, the case also serves as a Rorshach 
test for the application of the ‘new paradigm’ of 
the CRPD: in other words: ask yourself what you 
consider respecting QZ’s right, will and 
preferences dictates in the circumstances set 
down by Hayden J.   

As a final procedural point, we note – and 
entirely understand why Hayden J “was 
profoundly troubl[ed]” that he was “being asked to 
consider the issues here over 12 months after the 
serious health concerns became known. I record 
that I have been provided with no satisfactory 
explanation for the delay. I re-emphasise that I am 
concerned with a vulnerable and incapacitous 
woman.”    

Section 21A/Re X statistics 

The most recent quarterly figures for the Court 
of Protection have now been published.  Of no 
little interest is the fact, for the first time, they 
break down “deprivation of liberty applications” 
into, inter alia, s.21A and Re X applications (under 
Table 21 of the Family Court Tables).  The 
headline figure is that there were 969 
applications relating to deprivation of liberty 
made in the most recent quarter, up 43% on the 
number made in January to March 2016.  These 
broke down as follows:  

1. 104 orders made under s.16 MCA 2005;  

2. 265 orders made under s.21A MCA 2005 
(precisely what sort of order is not clear);  

3. 600 Re X orders.  
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  Editors and Contributors  
 

Alex Ruck Keene: alex.ruckkeene@39essex.com  
Alex is recommended as a ‘star junior’ in Chambers & Partners for his Court of 
Protection work. He has been in cases involving the MCA 2005 at all levels up to and 
including the Supreme Court. He also writes extensively, has numerous academic 
affiliations, including as Wellcome Research Fellow at King’s College London, and 
created the website www.mentalcapacitylawandpolicy.org.uk. To view full CV click 
here.  
 
 

Victoria Butler-Cole: vb@39essex.com  
Victoria regularly appears in the Court of Protection, instructed by the Official 
Solicitor, family members, and statutory bodies, in welfare, financial and medical 
cases. Together with Alex, she co-edits the Court of Protection Law Reports for 
Jordans. She is a contributing editor to Clayton and Tomlinson ‘The Law of Human 
Rights’, a contributor to ‘Assessment of Mental Capacity’ (Law Society/BMA 2009), 
and a contributor to Heywood and Massey Court of Protection Practice (Sweet and 
Maxwell). To view full CV click here.  

 
Neil Allen: neil.allen@39essex.com  
Neil has particular interests in human rights, mental health and incapacity law and 
mainly practises in the Court of Protection. Also a lecturer at Manchester University, 
he teaches students in these fields, trains health, social care and legal professionals, 
and regularly publishes in academic books and journals. Neil is the Deputy Director 
of the University's Legal Advice Centre and a Trustee for a mental health charity. To 
view full CV click here. 
 
 

Annabel Lee: annabel.lee@39essex.com  
Annabel appears frequently in the Court of Protection. Recently, she appeared in a 
High Court medical treatment case representing the family of a young man in a coma 
with a rare brain condition. She has also been instructed by local authorities, care 
homes and individuals in COP proceedings concerning a range of personal welfare 
and financial matters. Annabel also practices in the related field of human rights. To 
view full CV click here.  

Anna Bicarregui: anna.bicarregui@39essex.com  

Anna regularly appears in the Court of Protection in cases concerning welfare issues 
and property and financial affairs. She acts on behalf of local authorities, family 
members and the Official Solicitor. Anna also provides training in COP related 
matters. Anna also practices in the fields of education and employment where she 
has particular expertise in discrimination/human rights issues. To view full CV click 
here.  
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Editors and Contributors  

Simon Edwards: simon.edwards@39essex.com  

Simon has wide experience of private client work raising capacity issues, including 
Day v Harris & Ors [2013] 3 WLR 1560, centred on the question whether Sir Malcolm 
Arnold had given manuscripts of his compositions to his children when in a desperate 
state or later when he was a patient of the Court of Protection. He has also acted in 
many cases where deputies or attorneys have misused P’s assets. To view full CV 
click here.  

 

Nicola Kohn: nicola.kohn@39essex.com 

Nicola appears regularly in the Court of Protection in health and welfare matters. She 
is frequently instructed by the Official Solicitor as well as by local authorities, CCGs 
and care homes. She is a contributor to the 4th edition of the Assessment of Mental 
Capacity: A Practical Guide for Doctors and Lawyers (BMA/Law Society 2015). To view 
full CV click here. 
   
 
 
 
 
 

Adrian Ward: adw@tcyoung.co.uk  
Adrian is a Scottish solicitor and a consultant at T C Young LLP, who has specialised 
in and developed adult incapacity law in Scotland over more than three decades. 
Described in a court judgment as: “the acknowledged master of this subject, and the 
person who has done more than any other practitioner in Scotland to advance this area of 
law,” he is author of Adult Incapacity, Adults with Incapacity Legislation and several 
other books on the subject. To view full CV click here.  

 

Jill Stavert: j.stavert@napier.ac.uk  

Jill Stavert is Professor of Law, Director of the Centre for Mental Health and Capacity 
Law and Director of Research, The Business School, Edinburgh Napier University. Jill 
is also a member of the Law Society for Scotland’s Mental Health and Disability Sub-
Committee, Alzheimer Scotland’s Human Rights and Public Policy Committee, the 
South East Scotland Research Ethics Committee 1, and the Scottish Human Rights 
Commission Research Advisory Group. She has undertaken work for the Mental 
Welfare Commission for Scotland (including its 2015 updated guidance on 
Deprivation of Liberty). To view full CV click here.  
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  Conferences 

Advertising conferences and 
training events 

If you would like your 
conference or training event to 
be included in this section in a 
subsequent issue, please 
contact one of the editors. 
Save for those conferences or 
training events that are run by 
non-profit bodies, we would 
invite a donation of £200 to be 
made to the dementia charity 
My Life Films in return for 
postings for English and Welsh 
events. For Scottish events, we 
are inviting donations to 
Alzheimer Scotland Action on 
Dementia. 

Conferences at which editors/contributors are 
speaking                               

Deprivation of Liberty Safeguards: The Implications of the 2017 
Law Commission Report 

Alex is chairing and speaking at this conference in London on 
14 July which looks both at the present and potential future 
state of the law in this area.  For more details, see here.  

The Legal Profession: Back to Basics 

Adrian is a speaker and panellist on “The Legal Profession: Back 
to Basics” at the Annual Conference of the Law Society of 
Scotland at Edinburgh International Conference Centre on the 
afternoon of Tuesday 19th September 2017.  For more details, 
and to book, see here. 

JUSTICE Human Rights Law Conference 

Tor is speaking on the panel providing the Equality and Human 
Rights Update at JUSTICE’s Annual Human Rights Law 
Conference in London on 13 October.  For more details, and to 
book, see here.  

National IMCA Conferences 

Alex is speaking on both litigation friends and a potential 
Vulnerable Adults Bill at the two National IMCA Conferences 
(North and South) organised by Empowerment Matters and 
sponsored by Irwin Mitchell. The northern conference is in 
Sheffield on 20 October; the southern is in London on 10 
November.  

National Advocacy Conference 

Alex is speaking on advocacy as a support for legal capacity 
and doing a joint workshop with Jess Flanagan on advocacy 
and available options at the National Advocacy Conference in 
Birmingham on 19 October. For more details, and to book 
tickets see here. 
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Our next Report will be out in early September. Please email us with any judgments or other news 
items which you think should be included. If you do not wish to receive this Report in the future please 
contact: marketing@39essex.com. 

International 
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39 Essex Chambers LLP is a governance and holding entity and a limited liability partnership registered in England and Wales (registered number 0C360005) with its registered office at 
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39 Essex Chambers‘ members provide legal and advocacy services as independent, self-employed barristers and no entity connected with 39 Essex Chambers provides any legal services. 

39 Essex Chambers (Services) Limited manages the administrative, operational and support functions of Chambers and is a company incorporated in England and Wales 
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