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CIL: GIORDANO AND RETAINED 
PARTS DEDUCTION 
Celina Colquhoun
In this BN4, your 39 CIL Team considers Giordano, a case 
going to the heart of the formulae establishing the chargeable 
amount: the definition of “KR” in what was Reg. 40 (now 
paragraph (6) of Part 1 of Schedule 1 to the CIL Regulations 
2010 (as variously amended)) and the scope of the phrase “is 
able to be carried on lawfully and permanently without further 
planning permission”. 

The impact of CIL upon development is not currently the 
Secretary of State’s favourite subject, but CIL’s central aim (as 
a tax) remains to funding the cost generated by additional 
development upon the needs of infrastructure to serve it.1

The importance of identifying development that is genuinely 
new, or additional, and so will have an impact upon the available 
infrastructure and its capacity remains fundamental.

The language of the CIL Regulations is often strained and open 
to diametrically opposed interpretations. One such instance is 
the language of Schedule 1 to the CIL Regs reflecting the earlier 
CIL Reg 40 (2)-(11).2

Exceptions to this general point, noted in R( Orbital Shopping) v 
Swindon BC[2016] EWHC 448, include CIL Reg 6 that “sets out 
expressly… works which are not to be treated as development 
for the purposes of section 208 [liability] of the PA.” Orbital also 
confirmed, as with any tax, that a developer can take advantage 
of the legislative scheme to properly avoid the levy. As held by 
Patterson J [§73] “If it was not the intention of the legislature to 
permit that to occur then it is for the legislature to change it.” 

More recently, in similar vein, R ( Giordano) v LB Camden [2019] 
EWCA Civ 1544 the Court of Appeal considered the nature of 
the credit that can be obtained in calculating CIL using the Reg 
40 (now Schedule 1) formula in respect of existing buildings to 
be retained as a consequence the development permitted.

The developer had been granted permission for change of 
use of parts of an existing building, previously used as a 
warehouse/offices, to create 6 residential units. The permission 
was implemented but not completed. Subsequently, the 
developer sought permission for an amended scheme reduced 
to 3 units which was also granted. The proposed residential 
floorspace in both permitted developments was identical 
(some 900sq m).

Lang J. in the High Court considered the (then) Regulation 40 
terms and noted that the works carried out pursuant to the first 
permission meant that the 6 units were “not capable of being 
used for residential purposes” and the building was “vacant”. 

Further complexity arose as the first permission had been 
granted prior to the Council adopting CIL and had not triggered 
liability whereas the second did and resulted in a Liability Notice 
seeking some £500,000.

The developer disputed that Notice, contending that the Council 
had wrongly interpreted the CIL Regs in respect of retained 
parts of an existing building to be credited against the charge. 

The relevant wording of (the then) Regulation 40 – para (6) Part 
1 Sch 1 is “the aggregate of the gross internal areas of… (ii)… 
retained parts [of other relevant buildings which are not in-use 
buildings] where the intended use following completion of the 
chargeable development is a use that is able to be carried on 
lawfully and permanently without further planning permission 
in that part on the day before planning permission first permits 
the chargeable development.” 3 

The Council contended the emboldened words above were 
to be interpreted as meaning “that the floorspace should be 
capable of the intended use under the chargeable development 
without the need for further physical adaptation. This requires 
more than demonstrating that the intended use is lawful.” The 
Council added that if the intention of CIL Reg 40 (7) was “that 
regard be had simply to the status of the use of the retained 
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39 CIL TEAM BRIEFING NOTE 1: OVAL 
Christiaan Zwart
INTRODUCTION
Welcome to the first of a series of occasional CIL Briefing 
Notes from the 39 CIL Team. Tax is often about timing and 
Oval Estates (St Peter’s) Ltd v Bath & North East Somerset 
Council [2020] EWHC 457 (Admin) (“Oval”) illustrates 
timing tensions between the Town and Country Planning 
Act 1990 (“TCPA”) and the Community Infrastructure Levy 
Regulations 2010 (“CR”). Quite understandably, faced 
with a large CIL demand, a developer desired to treat its 
outline planning permission as always having been a 
“Phased Planning Permission” under the CR by which to 
limit its liability to pay all of the due CIL at once. But the 
Court held that the CR precluded that treatment after the 
initial particular grant on commencement (and despite 
subsequent reserved matters and, (in effect, retrospective) 
s.96A changes). 

OVAL
After the Fulford [2019] EWCA Civ 1359 and Finney [2019] 
EWCA 1868 cases about sections 73 and 96A, TCPA, 
developers have focused on using s.96A to change 
permission terms including development descriptions 
and the CR recognizes both. In respect of timing, it will be 
recalled that, under the TCPA: s.70, a local planning authority 
(“LPA”) may grant planning permission; s.75, permission 
is deemed to enure with the land “for the time being”; and 
s.96A, a consent results to change that permission (but 
does not to expressly affect s.75). At the same time, under 
the CR: R. 9 defines the “chargeable development” as being 
“the development for which planning permission is granted” 
(and, “in the case of a grant of phased planning permission, 
each phase of the development is a separate chargeable 
development”); R.2 defines a “phased planning permission”; 
and R.31(3) deems liability to pay CIL “on commencement 
of the chargeable development”. The CR also recognize only 
particular post-grant changes such as section 73.  

Thus, the importance of the scope of “the chargeable 
development” is that it circumscribes what, and when, 
CIL may be due. In practical terms, the more phases 
that a qualifying phased permission has, then the more 

individual “chargeable developments” there may be, and, 
in turn, R.31(3) liability may be appropriately articulated to 
arise within any development phase by phase as each is 
actually commenced. Thus, a multi-phase development 
can organised to defer the timing and scope of liability. 
In essence, however, Oval determined that the originally 
unphased permission was not changed by a later reserved 
matters, nor could it be changed by a post-commencement 
s.96A consent, into a “Phased Planning Permission” for CR 
purposes because the timing R.31(3) applied on, and from, 
commencement to preclude alteration of the commenced 
permission. Therefore, it pays to plan early.

Turning to the facts, Oval had been granted outline 
permission under s.70, TCPA, subject to a condition 
requiring adherence to plans but that did not include any 
phasing plan. Subsequently, Oval secured reserved matters 
approval whose drawings included a “Proposed Phasing 
Plan” (identifying 3 phases of that same development) and 
that was then actually commenced. After commencement, 
Oval secured a s.96A consent, and then contended 
that the initial grant qualified as a “phased planning 
permission” by which it hoped to engender more than the 
original (and single) “chargeable development” granted. 
Although commenced under the CR, Oval contended that 
its permission must be interpreted always as a “phased 
planning permission” because: before commencement, 
an informative in the permission referred to a planning 
obligation executed under s.106, TCPA (which itself included 
provision for potential phasing of affordable housing); 
the LPA had approved reserved matters plans including 
a “Proposed Phasing Plan” (that expressly post-dated the 
initial grant but pre-dated the reserved approval and that 
identified the development divided into 3 phases); and, after 
actual commencement, s.96A consent had been given to 
another plan identifying area changes to 2 of the 3 phases. 
This was a brave challenge but it failed. 

The Court held: the planning obligation did not form part 
of the permission granted, included a definition of “phase” 
referable to (only) potential affordable housing (and so 
could not yet bite on the permission), and also required 
LPA agreement to a plan but there was none; the reserved 
matters listed plans included a “Proposed Phasing Plan” 

1     “ensure that costs incurred in supporting the development of an area can be funded (wholly or partly) by owners or developers of land in a way that does not make 
development of the area economically unviable.” S205(2) Planning Act 2008

2     Which still applies in Wales.
3	 This relates to the identification of ‘KR’ which is to be subtracted from ‘GR’ in order in order ultimately to calculate the total deemed net area chargeable (‘A’) to be 

charged at the relevant rate see:  GR − KR − (GR × E)   and   R × A × Ip 
                                                                                  G                         Ic	
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but that was not so agreed. Despite the common place use 
of outline permissions and of reserved matters process 
enabling more detailed plans to be approved as part of the 
permission in the planning sphere, the Court apparently 
focused on the R. 9 definition (and the permission granted) 
and held that that grant could not be later so supplemented 
to become a “phased planning permission”.   

Interestingly, albeit a make-weight contention in Court, 
Oval also contended that s.96A consent, (to the addition 
of a phasing plan (after commencement) as part of the 
permission), resulted in its grant always having qualified 
as a “Phased Planning Permission” because, applying the 
usual TCPA principles of interpretation of a permission, it 
followed under the CR, that the permission (as now changed 
albeit after commencement) must be interpreted as always 
having been a “phased planning permission”. i.e. s.96A had 
retrospective effect that affected the CR. Oval pointed to the 
CR machinery for section 73 grants as support.

But, the Court rejected that final contention simply: 
R. 31(3) was the operative provision (“A person who 
assumes liability in accordance with this regulation is 
liable on commencement of the chargeable development 
to pay an amount of CIL equal to the chargeable amount 
less the amount of any relief granted in respect of the 
chargeable development”) and s.96A could not result to 
change the particular time with which it was concerned. 
The development having commenced under the CR, and 
R.31(3) prescribing the relevant occurrence by which to 
establish liability to pay CIL as “commencement”, a post-
commencement change to the nature of the “chargeable 
development” could not alter that prescribed position so as 
to engender a number of chargeable developments where 
only one had been permitted and had commenced. In such 
a situation, s.96A could not affect the R.31(3) prescribed 
position (and so could not have retrospective effect). 

Lastly, but importantly from a practical litigation perspective, 
the availability of alternative remedies usually precludes 
that of judicial review and, in line with other taxation 
regimes, the CR provide for reviews and appeals but actual 
commencement results to rescind most of these. However, 
of key practical importance, the Court gave a strong 
steer that, regardless of no formal processes, informal 
review could occur, in that case it should have occurred, 
and, in other cases, the pursuit of such alternative (albeit 
informal) remedies before a claim has been made should be 
monitored to encourage informal review. 

The key practical points emerging from the Oval case are:
• Before commencing judicial review, ensure all formal 

and informal review and appeal processes have been 
exhausted or else a Court may refuse relief;

• Consider before its grant whether to ensure the original 
terms an envisaged planning permission qualifies 
as a “phased planning permission” and ensure then 
appropriate flexibility; and 

• If in doubt, get good advice from the 39 CIL Team.
Daniel Stedman Jones acted for the BANES charging 
authority. 
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floorspace, the regulation would have said ‘may be carried on 
lawfully’” as opposed to “able to be carried on lawfully.”

In the Court of Appeal, Lindblom LJ’s leading judgment focused 
upon the phrase ‘lawful use’ as opposed to ‘physical capacity 
for use’. 

At [§ 3] he considered that that the lawful use “under each 
of [the 2] planning permissions is the same, namely use as a 
dwelling-house.”

Despite criticising the wording4 he then considered that this 
regulation’s “true meaning is not obscure” [§ 26].

At [§33 - 36] he concluded:

“33. It seems clear... that the requirement in regulation 40(7)
(ii) is not that the intended use of the retained parts of the 
building must match their extant lawful use as it happens 
to be on the relevant day, but a use that has, by then, been 
authorised or would in any event be lawful. They are not 
the same thing. The latter would certainly include an extant 
lawful use. But it would also embrace – as in this case – a 
use that can lawfully be carried on in the retained parts of 
the building under an implementable planning permission 
granted before, or on, the relevant day, or with the benefit of 
‘permitted development’ rights…”

Lindblom LJ, at [§ 35], concluded that a fresh permission was 
“needed… because the operational development differs from the 
previous one, not because there is any difference between them 
in the amount of floorspace in the same use. Regulation 40(7)(ii), 
read in the way that I think is correct, reflects this.”

There was no issue about assuming a “‘speculative date in 
the future’ when the works authorised by the previous planning 
permission might be completed. The focus remains, throughout, 
on the planning position as it is on the relevant day” [§36].

With regard to the deduction of retained parts in the way 
envisaged, the Court confirmed [§37] that – it “has a sound 
legislative purpose, congruent with the CIL regime as a whole – 
including the provisions for abatement – and, in particular, with 
the principle that the funding of necessary infrastructure will be 
fairly borne…its effect in the circumstances here is to achieve a 
‘neutral’ position.” In addition the judgment [§38] states that the 
words in CIL Reg 40/Sch1 do not say or imply that “that the use 
must already exist on the relevant day, or that the owner of the 
building must not only be lawfully entitled to undertake works 
to put that use into effect, but must also have completed those 
works in full.” 

The case both clarifies part of the chargeable amount formula 
and CIL purpose but also highlights how alarmingly possible it 
is for the CIL Regs to be interpreted in very different ways.

The principal take away point is establish early what the lawful 
use of any retained building is  in order to receive any credit 
through CIL. The lawful use need not have commenced but 
must of course be the same as the chargeable development 
and must be the case prior to the grant of permission.

4     Noting that Reg 40 (7) (now para 1(6) Part 1 Sch1 is [§26] “perhaps less 
clearly drafted than it might have been” and that the “language is somewhat 
cumbersome” [§30].
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