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CIL & STATE AID – ISSUES ARISING 
DURING THE OUTBREAK OF 
COVID-19 
Kelly Stricklin-Coutinho
Authorities can expect to be faced with requests that 
Community Infrastructure Levy (“CIL”) payments are deferred, 
or that relief from CIL liability is given because of the impact 
of the outbreak of coronavirus. One potential issue with an 
authority doing so is that “state aid” law applies to all elements 
of the CIL regime, as well as those where the relief is actually 
stated to be subject to state aid law. As such, any deviation 
from the usual strict application of the CIL regime should be 
considered from a state aid perspective. Failure to do so could 
result in the authority giving prohibited state aid with potential 
legal and financial impacts on the authority as well as the 
applicant. 

The State Aid regime
The prohibition from granting state aid is set out in Article 
107 TFEU. It prohibits a government (which includes local 
authorities) from giving a selective advantage from its 
resources to an undertaking, where there is a potential 
distortion of competition and an effect on trade between 
Member States. 

Examples of such advantages include relief from charges 
or levies which the authority might otherwise be entitled to 
receive.

Where a regime is of general application, it does not give 
selective relief and as such is not in breach of Article 107 
TFEU. However, relief given to a specific entity may well be 
regarded as a selective advantage to that entity. 

Application of state aid law to CIL
The CIL regime takes account of the application of State 
Aid Law, expressly so in some areas, such as social housing 
relief. In ordinary circumstances, the CIL regime works 
(broadly) so that an authority may give an exemption from 
the liability to pay CIL, unless giving that exemption would 
amount to a prohibited state aid. Some of the exemptions are 

expressly subject to state aid law (for example, the exemption 
for charities). Some exemptions do not state that they are 
specifically subject to state aid law, but they are nonetheless 
subject to it.

The outbreak of coronavirus does not change that position.

Temporary Framework – Application to CIL
The European Commission has recently set up a “Temporary 
Framework” under which governments can give aid in certain 
circumstances. 

Generally speaking, under the Temporary Framework aid 
will be permitted in circumstances where the need for the 
assistance arises from the outbreak of the coronavirus.

The Temporary Framework has also indicated the 
Commission’s willingness to accept certain measures which 
permit assistance through the tax system which help with 
liquidity. For example, it has identified that deferral of tax 
payments, or allowing payments by instalments are likely 
to be permissible measures. Similarly, granting interest 
free periods and the suspension of debt recovery may 
be permitted. Any such measures have to be given by 31 
December 2020 and the end date for the deferral must be  
31 December 2022.

It is crucial to note that if the Temporary Framework is to be 
relied upon, notification to and approval from the European 
Commission is required (although these are being turned 
around at very high speed). 

Although the Temporary Framework refers specifically to 
taxes, one would expect similar considerations to apply 
to Community Infrastructure Levy, as a charge raised by 
Government.

Exceptional Circumstances?
A more classic example of circumstances which could be 
described as ‘exceptional’ would be difficult to find than the 
current C19 situation. Indeed, within the meaning of State aid 
law, the Commission considers the outbreak of coronavirus to 
be exceptional.1
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39 CIL TEAM BRIEFING NOTE 1: OVAL 
Christiaan Zwart
INTRODUCTION
Welcome to the first of a series of occasional CIL Briefing 
Notes from the 39 CIL Team. Tax is often about timing and 
Oval Estates (St Peter’s) Ltd v Bath & North East Somerset 
Council [2020] EWHC 457 (Admin) (“Oval”) illustrates 
timing tensions between the Town and Country Planning 
Act 1990 (“TCPA”) and the Community Infrastructure Levy 
Regulations 2010 (“CR”). Quite understandably, faced 
with a large CIL demand, a developer desired to treat its 
outline planning permission as always having been a 
“Phased Planning Permission” under the CR by which to 
limit its liability to pay all of the due CIL at once. But the 
Court held that the CR precluded that treatment after the 
initial particular grant on commencement (and despite 
subsequent reserved matters and, (in effect, retrospective) 
s.96A changes). 

OVAL
After the Fulford [2019] EWCA Civ 1359 and Finney [2019] 
EWCA 1868 cases about sections 73 and 96A, TCPA, 
developers have focused on using s.96A to change 
permission terms including development descriptions 
and the CR recognizes both. In respect of timing, it will be 
recalled that, under the TCPA: s.70, a local planning authority 
(“LPA”) may grant planning permission; s.75, permission 
is deemed to enure with the land “for the time being”; and 
s.96A, a consent results to change that permission (but 
does not to expressly affect s.75). At the same time, under 
the CR: R. 9 defines the “chargeable development” as being 
“the development for which planning permission is granted” 
(and, “in the case of a grant of phased planning permission, 
each phase of the development is a separate chargeable 
development”); R.2 defines a “phased planning permission”; 
and R.31(3) deems liability to pay CIL “on commencement 
of the chargeable development”. The CR also recognize only 
particular post-grant changes such as section 73.  

Thus, the importance of the scope of “the chargeable 
development” is that it circumscribes what, and when, 
CIL may be due. In practical terms, the more phases 
that a qualifying phased permission has, then the more 

individual “chargeable developments” there may be, and, 
in turn, R.31(3) liability may be appropriately articulated to 
arise within any development phase by phase as each is 
actually commenced. Thus, a multi-phase development 
can organised to defer the timing and scope of liability. 
In essence, however, Oval determined that the originally 
unphased permission was not changed by a later reserved 
matters, nor could it be changed by a post-commencement 
s.96A consent, into a “Phased Planning Permission” for CR 
purposes because the timing R.31(3) applied on, and from, 
commencement to preclude alteration of the commenced 
permission. Therefore, it pays to plan early.

Turning to the facts, Oval had been granted outline 
permission under s.70, TCPA, subject to a condition 
requiring adherence to plans but that did not include any 
phasing plan. Subsequently, Oval secured reserved matters 
approval whose drawings included a “Proposed Phasing 
Plan” (identifying 3 phases of that same development) and 
that was then actually commenced. After commencement, 
Oval secured a s.96A consent, and then contended 
that the initial grant qualified as a “phased planning 
permission” by which it hoped to engender more than the 
original (and single) “chargeable development” granted. 
Although commenced under the CR, Oval contended that 
its permission must be interpreted always as a “phased 
planning permission” because: before commencement, 
an informative in the permission referred to a planning 
obligation executed under s.106, TCPA (which itself included 
provision for potential phasing of affordable housing); 
the LPA had approved reserved matters plans including 
a “Proposed Phasing Plan” (that expressly post-dated the 
initial grant but pre-dated the reserved approval and that 
identified the development divided into 3 phases); and, after 
actual commencement, s.96A consent had been given to 
another plan identifying area changes to 2 of the 3 phases. 
This was a brave challenge but it failed. 

The Court held: the planning obligation did not form part 
of the permission granted, included a definition of “phase” 
referable to (only) potential affordable housing (and so 
could not yet bite on the permission), and also required 
LPA agreement to a plan but there was none; the reserved 
matters listed plans included a “Proposed Phasing Plan” 

1   Commission Decision SA.56774
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but that was not so agreed. Despite the common place use 
of outline permissions and of reserved matters process 
enabling more detailed plans to be approved as part of the 
permission in the planning sphere, the Court apparently 
focused on the R. 9 definition (and the permission granted) 
and held that that grant could not be later so supplemented 
to become a “phased planning permission”.   

Interestingly, albeit a make-weight contention in Court, 
Oval also contended that s.96A consent, (to the addition 
of a phasing plan (after commencement) as part of the 
permission), resulted in its grant always having qualified 
as a “Phased Planning Permission” because, applying the 
usual TCPA principles of interpretation of a permission, it 
followed under the CR, that the permission (as now changed 
albeit after commencement) must be interpreted as always 
having been a “phased planning permission”. i.e. s.96A had 
retrospective effect that affected the CR. Oval pointed to the 
CR machinery for section 73 grants as support.

But, the Court rejected that final contention simply: 
R. 31(3) was the operative provision (“A person who 
assumes liability in accordance with this regulation is 
liable on commencement of the chargeable development 
to pay an amount of CIL equal to the chargeable amount 
less the amount of any relief granted in respect of the 
chargeable development”) and s.96A could not result to 
change the particular time with which it was concerned. 
The development having commenced under the CR, and 
R.31(3) prescribing the relevant occurrence by which to 
establish liability to pay CIL as “commencement”, a post-
commencement change to the nature of the “chargeable 
development” could not alter that prescribed position so as 
to engender a number of chargeable developments where 
only one had been permitted and had commenced. In such 
a situation, s.96A could not affect the R.31(3) prescribed 
position (and so could not have retrospective effect). 

Lastly, but importantly from a practical litigation perspective, 
the availability of alternative remedies usually precludes 
that of judicial review and, in line with other taxation 
regimes, the CR provide for reviews and appeals but actual 
commencement results to rescind most of these. However, 
of key practical importance, the Court gave a strong 
steer that, regardless of no formal processes, informal 
review could occur, in that case it should have occurred, 
and, in other cases, the pursuit of such alternative (albeit 
informal) remedies before a claim has been made should be 
monitored to encourage informal review. 

The key practical points emerging from the Oval case are:
• Before commencing judicial review, ensure all formal 

and informal review and appeal processes have been 
exhausted or else a Court may refuse relief;

• Consider before its grant whether to ensure the original 
terms an envisaged planning permission qualifies 
as a “phased planning permission” and ensure then 
appropriate flexibility; and 

• If in doubt, get good advice from the 39 CIL Team.
Daniel Stedman Jones acted for the BANES charging 
authority. 
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Many authorities may be approached under Regulation 55 – 
discretionary relief for exceptional circumstances. It is for the 
charging authority to determine, by reference to (among other 
things) viability impacts upon the development, whether the 
circumstances are exceptional, but it should be noted that this 
provision is also expressly subject to State aid law. 

Those authorities which have not made relief for exceptional 
circumstances available in their areas but which may 
wish to grant relief in the present circumstances will have 
difficulty unless doing so falls under one of the other specific 
exemptions.

In our CIL Briefing Note 2, Celina Colquhoun, covers recent 
Government guidance on covid-19 and CIL relief as well as 
considering Regulation 55. 

Other measures
The Commission has also pointed out that relief for 
coronavirus related difficulties may be given under other State 
aid mechanisms which are already in place. These include the 
General Block Exemption Regulation (Commission Regulation 
(EU) No. 651/2014 of 17 June 2014) and the De Minimis 
Exemption (Commission Regulation (EU) No 1407/2013 of 18 
December 2013), as well as other arguments as to why the 
aid is not prohibited within the meaning of Article 107 TFEU. 
For example, any advantage which is given on market terms 
will not fall within the prohibition set out in Article 107 TFEU.

Those arguments continue to work in the usual way such 
that using the General Block Exemption Regulation, the De 
Minimis Exemption or other arguments need not be notified 
to the European Commission, but may need to be included in 
reporting by local authorities to central government.

Some practical issues
Deferrals of CIL liabilities including instalments also need to 
be approached with care. Authorities considering permitting 
deferrals should consider the basis on which they do so, both 
in terms of what is permissible under the CIL Regulations 
(and their specific charging schedule), and in state aid terms 
as an exercise of an authority’s discretion must nonetheless 
comply with State aid law. For example, a deferral which also 
did not require interest to run as required by the regulations 
perhaps foreshadowing the Government’s CIL changes 
may not comply with State aid law. Permitting payments by 
instalments outside of the scope of the CIL Regulations or an 
instalment policy should be done with similar care. In both of 
these examples it may nonetheless be possible to give that 
assistance in line with State aid law, depending on the specific 
facts concerned.

Where liabilities are at the higher end, the de minimis 
exemption will not be available, so the position must be 
considered with particular care. If the amount is sizeable and 
the primary position is that Article 107 TFEU is triggered and 
no exemption applies, the authority can consider applying 
(using the usual government channels to deal with state aid) 
for a specific measure to permit the aid. The types of measure 
which have been approved so far have been sizeable, so 
notification should be considered in that context. 

Finally, it is worth noting that where State aid is concerned, 
MHCLG audit of compliance with matters like State aid and 
procurement may become relevant in due course.
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