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39 CIL TEAM BRIEFING NOTE 2: 
DISCRETIONARY RELIEF FROM & 
DEFERRAL OF CIL PAYMENTS 
Celina Colquhoun
Welcome to the 39 CIL Team’s Briefing Note 2 about 
exceptional times, and in which we look at Reg 55, the new 
CIL deferral guidance, and how to keep open those options to 
ensure development fiscal flexibility. 
This 39 CIL Team’s CIL Briefing Note looks at potential relief 
from CIL payment, but with an important anomaly.1

Financial relief for businesses and individuals has been key 
during lockdown but perhaps more so as we emerge blinking 
into the Post C-19 Dawn to ensure future economic survival 
and recovery.
As noted in the 39EC PEP newsletter MHCLG published 
“Coronavirus (COVID-19): planning update” 2 (13th May2020) 
and “Coronavirus (COVID-19): Community Infrastructure Levy 
guidance ” ( ‘C19 CIL Guide’).3 The latter encourages charging 
authorities (‘CAs’) to apply Community Infrastructure Levy 
Regulations 2010 (as amended) (‘the CIL Regs’) powers on 
payment timing and surcharging flexibly “to ease the burden 
on developers” and foreshadows future amendments enabling 
payment deferral, disapplication of late payment interest and 
return of charged interest.
The exemptions and relief available under Part 6 of the CIL 
Regs e.g. social housing relief are not the focus of the C19 CIL 
Guide but the administration and enforcement provisions under 
Parts 8 and 9.
Reg 69B empowers a CA to allow CIL payments in instalments 
instead of one payment within 60 days from commencement.4 
This is subject to the CA having a Reg 69 “instalment policy” in 
place. The C19 CIL Guide encourages CAs to “take advantage of 
this provision to introduce new instalment policies” (i.e. first time 
or revised policies) notwithstanding these would apply only to 
“as-yet uncommenced chargeable development”.
The Guide highlights Part 9 enforcement powers and use of 
penal late payment surcharges as well as charging interest 

(see Regs 85; 87 and 88) too. It notes also the power to issue 
Stop Notices under Regs 89-94 ordering ongoing development 
to stop pending due CIL payments and backed by criminal 
sanctions (Reg 93).
Like a planning enforcement notice under TCPA 1990, a CIL 
Stop Notice must be expedient (Reg 89 (1)(b)). Similarly, the 
power to impose surcharges for late payment (Reg 85) is 
discretionary. The charging of interest for late payment is 
however not. Reg 87 confirms that the charge of late payment 
interest is mandatory and accrues automatically, starting from 
the day after the day payment was due (see CIL 87).5

There are no doubt current cases where development has had 
to commence (e.g to preserve a planning permission) but then 
paused in order to comply with the C19 lockdown and with no 
clear idea when building could (or still can) safely start again.
Issues over timing of CIL payment difficulties for developers 
are self-evident. The prospect of having to pay a higher sum 
due to interest or from a surcharge when the developer is not 
at fault or without sufficient resources, will have a chilling effect 
on construction progress and the industry.
The C19 Guide anticipates CIL Reg amendments to give “more 
discretion” to defer CIL payments “without having to impose 
additional costs”. These seem directed at the interest provisions 
alone with reference to a proposed power “temporarily [to] 
disapply late payment interest” and a “discretion to return 
interest already charged where” considered “appropriate”. 
This “may include interest…accrued in the period between the 
introduction of the lockdown and the regulatory changes coming 
into effect”.
But, these new powers will only be available for developers 
with “an annual turnover of less than £45 million”, described as 
“small and medium sized developers”.
The Guidance also encourages CAs to use existing powers 
to ease pressure on developers in light of the proposed 
amendments.
There is, though, an existing power whereby relief from any 
payment of CIL may be granted not mentioned in the C19 CIL 
Guide. Under Reg 55 CAs can “grant...(“relief for exceptional 
circumstances”) from liability to pay CIL in respect of a 
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39 CIL TEAM BRIEFING NOTE 1: OVAL 
Christiaan Zwart
INTRODUCTION
Welcome to the first of a series of occasional CIL Briefing 
Notes from the 39 CIL Team. Tax is often about timing and 
Oval Estates (St Peter’s) Ltd v Bath & North East Somerset 
Council [2020] EWHC 457 (Admin) (“Oval”) illustrates 
timing tensions between the Town and Country Planning 
Act 1990 (“TCPA”) and the Community Infrastructure Levy 
Regulations 2010 (“CR”). Quite understandably, faced 
with a large CIL demand, a developer desired to treat its 
outline planning permission as always having been a 
“Phased Planning Permission” under the CR by which to 
limit its liability to pay all of the due CIL at once. But the 
Court held that the CR precluded that treatment after the 
initial particular grant on commencement (and despite 
subsequent reserved matters and, (in effect, retrospective) 
s.96A changes). 

OVAL
After the Fulford [2019] EWCA Civ 1359 and Finney [2019] 
EWCA 1868 cases about sections 73 and 96A, TCPA, 
developers have focused on using s.96A to change 
permission terms including development descriptions 
and the CR recognizes both. In respect of timing, it will be 
recalled that, under the TCPA: s.70, a local planning authority 
(“LPA”) may grant planning permission; s.75, permission 
is deemed to enure with the land “for the time being”; and 
s.96A, a consent results to change that permission (but 
does not to expressly affect s.75). At the same time, under 
the CR: R. 9 defines the “chargeable development” as being 
“the development for which planning permission is granted” 
(and, “in the case of a grant of phased planning permission, 
each phase of the development is a separate chargeable 
development”); R.2 defines a “phased planning permission”; 
and R.31(3) deems liability to pay CIL “on commencement 
of the chargeable development”. The CR also recognize only 
particular post-grant changes such as section 73.  

Thus, the importance of the scope of “the chargeable 
development” is that it circumscribes what, and when, 
CIL may be due. In practical terms, the more phases 
that a qualifying phased permission has, then the more 

individual “chargeable developments” there may be, and, 
in turn, R.31(3) liability may be appropriately articulated to 
arise within any development phase by phase as each is 
actually commenced. Thus, a multi-phase development 
can organised to defer the timing and scope of liability. 
In essence, however, Oval determined that the originally 
unphased permission was not changed by a later reserved 
matters, nor could it be changed by a post-commencement 
s.96A consent, into a “Phased Planning Permission” for CR 
purposes because the timing R.31(3) applied on, and from, 
commencement to preclude alteration of the commenced 
permission. Therefore, it pays to plan early.

Turning to the facts, Oval had been granted outline 
permission under s.70, TCPA, subject to a condition 
requiring adherence to plans but that did not include any 
phasing plan. Subsequently, Oval secured reserved matters 
approval whose drawings included a “Proposed Phasing 
Plan” (identifying 3 phases of that same development) and 
that was then actually commenced. After commencement, 
Oval secured a s.96A consent, and then contended 
that the initial grant qualified as a “phased planning 
permission” by which it hoped to engender more than the 
original (and single) “chargeable development” granted. 
Although commenced under the CR, Oval contended that 
its permission must be interpreted always as a “phased 
planning permission” because: before commencement, 
an informative in the permission referred to a planning 
obligation executed under s.106, TCPA (which itself included 
provision for potential phasing of affordable housing); 
the LPA had approved reserved matters plans including 
a “Proposed Phasing Plan” (that expressly post-dated the 
initial grant but pre-dated the reserved approval and that 
identified the development divided into 3 phases); and, after 
actual commencement, s.96A consent had been given to 
another plan identifying area changes to 2 of the 3 phases. 
This was a brave challenge but it failed. 

The Court held: the planning obligation did not form part 
of the permission granted, included a definition of “phase” 
referable to (only) potential affordable housing (and so 
could not yet bite on the permission), and also required 
LPA agreement to a plan but there was none; the reserved 
matters listed plans included a “Proposed Phasing Plan” 

1   With thanks to my former pupil Oliver Lawrence for raising this with me.
2   https://www.gov.uk/guidance/coronavirus-covid-19-planning-update#compulsory-purchase
3   https://www.gov.uk/guidance/coronavirus-covid-19-community-infrastructure-levy-guidance
4   See CIL Reg 70(7)
5   Calculated at an annual rate of 2.5% above the Bank of England base rate.
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but that was not so agreed. Despite the common place use 
of outline permissions and of reserved matters process 
enabling more detailed plans to be approved as part of the 
permission in the planning sphere, the Court apparently 
focused on the R. 9 definition (and the permission granted) 
and held that that grant could not be later so supplemented 
to become a “phased planning permission”.   

Interestingly, albeit a make-weight contention in Court, 
Oval also contended that s.96A consent, (to the addition 
of a phasing plan (after commencement) as part of the 
permission), resulted in its grant always having qualified 
as a “Phased Planning Permission” because, applying the 
usual TCPA principles of interpretation of a permission, it 
followed under the CR, that the permission (as now changed 
albeit after commencement) must be interpreted as always 
having been a “phased planning permission”. i.e. s.96A had 
retrospective effect that affected the CR. Oval pointed to the 
CR machinery for section 73 grants as support.

But, the Court rejected that final contention simply: 
R. 31(3) was the operative provision (“A person who 
assumes liability in accordance with this regulation is 
liable on commencement of the chargeable development 
to pay an amount of CIL equal to the chargeable amount 
less the amount of any relief granted in respect of the 
chargeable development”) and s.96A could not result to 
change the particular time with which it was concerned. 
The development having commenced under the CR, and 
R.31(3) prescribing the relevant occurrence by which to 
establish liability to pay CIL as “commencement”, a post-
commencement change to the nature of the “chargeable 
development” could not alter that prescribed position so as 
to engender a number of chargeable developments where 
only one had been permitted and had commenced. In such 
a situation, s.96A could not affect the R.31(3) prescribed 
position (and so could not have retrospective effect). 

Lastly, but importantly from a practical litigation perspective, 
the availability of alternative remedies usually precludes 
that of judicial review and, in line with other taxation 
regimes, the CR provide for reviews and appeals but actual 
commencement results to rescind most of these. However, 
of key practical importance, the Court gave a strong 
steer that, regardless of no formal processes, informal 
review could occur, in that case it should have occurred, 
and, in other cases, the pursuit of such alternative (albeit 
informal) remedies before a claim has been made should be 
monitored to encourage informal review. 

The key practical points emerging from the Oval case are:
• Before commencing judicial review, ensure all formal 

and informal review and appeal processes have been 
exhausted or else a Court may refuse relief;

• Consider before its grant whether to ensure the original 
terms an envisaged planning permission qualifies 
as a “phased planning permission” and ensure then 
appropriate flexibility; and 

• If in doubt, get good advice from the 39 CIL Team.
Daniel Stedman Jones acted for the BANES charging 
authority. 

Key Contacts 
Michael Kaplan	 Elliott Hurrell
Senior Clerk	 Practice Manager
T: +44 (0)20 7634 9076	 T: +44 (0)20 7634 9023
M: +44 (0)7775 997 230	 M: +44 (0)7809 086 843
michael.kaplan@39essex.com	 elliott.hurrell@39essex.com

Andrew Poyser
Deputy Senior Clerk
T: +44 (0)20 7832 1190
M: +44 (0)7921 880 669
andrew.poyser@39essex.com

39 CIL Team

Andrew Tabachnik QC
andrew.tabachnik @39essex.com
Andrew regularly advises developers on 
the proper calculation of CIL in accordance 
with schedule 1, relief availability, 
reviews, and forward-planning terms of 
permissions. To view full CV click here.

Celina Colquhoun
celina.colquhoun@39essex.com
Celina specialises in all aspects of 
Planning and Environmental Law, including 
CIL, and regularly acts for and advises 
both developers and local authorities.
To view full CV click here.

Christiaan Zwart
christiaan.zwart@39essex.com
Christiaan has considerable experience 
in all CIL matters, uniquely specialising in 
development, planning and environment, and 
related tax law, and having acted regularly 
for HMRC. To view full CV click here.

Kelly Stricklin-Coutinho
ksc@39essex.com
Kelly has expertise on the interaction 
between CIL and state aid, and judicial 
review on this topic. She also advises on 
CIL generally. To view full CV click here.

Daniel Stedman Jones
daniel.stedmanjones@39essex.com
Dan specialises in planning and frequently 
advises developers and collecting 
authorities on CIL including all aspects of 
CIL liability, appeals or litigation. To view 
full CV click here.

Jonathan Darby
jon.darby@39essex.com
Jon has a broad experience of advising 
authorities and applicants across the full 
breadth of CIL-related issues as they arise 
in relation to potential liabilities. To view 
full CV click here.

chargeable development” (‘EC Relief ’) post permission and prior 
to commencement. This too requires a test of expediency and 
is dependent on criteria and limits in Regs 55 and 58.6 These 
include, on a claim for EC Relief, that it “appears” to the CA 
“there are exceptional circumstances which justify” the relief 
(Reg55 (1)(a). The CA has to have “made relief for exceptional 
circumstances available in its area” by way of publication of a 
statement in accordance with Reg 56 and notably “a planning 
obligation under section 106 of TCPA 1990” must have been 
“entered into in respect of the planning permission which 
permits D the chargeable development” (Reg 55 (3)(b)). The 
fourth and key requirement is for an independent viability 
assessment showing that “to require payment of the CIL 
charged by [the CA] in respect of D would have an unacceptable 
impact on the economic viability of D”. The fifth requirement is 
that the relief must not “constitute a State aid which is required 
to be notified to and approved by the European Commission” (to 
be amended).7

The Reg 55(3)(b) requirement for a s.106 is interesting as it is 
unclear why it is there (it may just be a ‘loose thread’ from the 
numerous CIL Reg amendments). It is also not clear whether 
any form of s.106 suffices.
Up until 2014 Reg 55 included as part of the viability test at 
Reg 55 (3) (c ) (i) that the “cost of complying with the planning 
obligation is greater than the chargeable amount payable in 
respect of D” 8 as well as the “unacceptable impact” test at (c)
(ii) but this is no longer the case. Thus, on the face of it now, 
the s.106 terms are not essential to viability assessment and 
justifying EC Relief but the mere existence of a s106 is.
Under Reg 55 (3)(b)), a s.106 must have “been entered into 
in respect of the planning permission which permits D” by 
contrast Reg 122 and the legal tests reflected in Reg 122(2)9 
applies to s106s which “constitute a reason for granting 
planning permission”.
To that end, an obligation “entered into in respect of...a 
permission” (Reg 55(3)(b)) may be far wider and not the 
same as a s106 which “constitute(s) a reason for granting” 
permission.
CIL was aimed at replacing s.106s and there are many current 
permissions granted without one. Such a scheme though 
would not be eligible for EC Relief, even if the impact of the 
relevant CIL charge “would have an unacceptable impact” on its 
economic viability.
Therefore, to ensure the option to claim EC Relief remains 
open, developers will need to have some form of valid s.106 
that has been “entered into in respect of” the permission – this 
will need careful attention.
Whilst MHCLG encourages CAs to ‘go easy’ on developers, 
the amendments aimed at relief from interest may only 
benefit smaller volume developers. EC Relief from CIL was 
not highlighted but all developers should be alive to it and the 
requirements, especially the need for a s.106.

6	 Including an exclusion from eligibility if other CIL exemptions and relief have 
been granted (CIL Reg 58 (11)).

7	 Which will be considered in a forthcoming 39 CIL Brief by  
Kelly Stricklin-Courtinho

8	 Deleted by Community Infrastructure Levy (Amendment) Regulations 
2014/385 Reg. 7 Amendment to Part 6 – exemptions and reliefs (11)

9	 Where “a relevant determination is made which results in planning permission 
being granted for development” (CIL Reg 122(1)) and where (a) necessary to 
make the development acceptable in planning terms (b) directly related to 
the development; and (c) fairly and reasonably related in scale and kind to the 
development.
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