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Scale of the problem
 2015-16 – 271,079 admissions to Critical Care

 144,000 collected by ICNARC 

 23,131 deaths in the ICNARC data set 

 16% of admissions 

Secondary Care Analysis, NHS Digital. ‘Hospital Adult Critical Care Activity 2015-16’, 23 February 2017. 

http://www.content.digital.nhs.uk/catalogue/PUB23426/adul-crit-care-data-eng-apr-15-mar-16-rep.pdf.

ICNARC. Key Statistics from the Casemix Programme. 

https://www.icnarc.org/DataServices/Attachments/Download/a30185e2-0e19-e711-80e6-1402ec3fcd79

http://www.content.digital.nhs.uk/catalogue/PUB23426/adul-crit-care-data-eng-apr-15-mar-16-rep.pdf


Decisions

 Few patients die on ICU unexpectedly

 70% of patients who die on ICU have 

some form of limitation of treatment

Sprung, Charles L, Simon L Cohen, Peter Sjokvist, Mario Baras, Hans-Henrik Bulow, Seppo

Hovilehto, Didier Ledoux, et al. “End-of-Life Practices in European Intensive Care Units: The 

Ethicus Study.” JAMA 290; no. 6 (August 13, 2003): 790–797. doi:10.1001/jama.290.6.790.



Conflict
 70% of ICU staff members have reported conflicts in 

intensive care – staff/staff and staff/family

 Families, ICU physicians and nurses report conflicts in 

up to 80% of patients requiring a treatment-limitation 

decision 

Azoulay E et al “Prevalence and Factors of Intensive Care Unit Conflicts: The Conflicus Study.” 

American Journal of Respiratory and Critical Care Medicine 180, no. 9 (2009): 853–60.





Best Interests

However, having weighed all these 
matters up, I have reached the clear 
conclusion that it would not be 
appropriate at this time to make the 
declarations that are sought, even 
though they have unanimous medical 
support and the backing of the Official 
Solicitor. 

An NHS Trust v DJ & Ors [2012] EWHC 3524 (COP)



More recently
I have concluded that it would not, at this stage, be right 

to grant the Health Board's application …

In my judgement, deep suctioning has become, for the 

moment, delicately poised between what can properly be 

described as 'burdensome' and that which is 'overly 

burdensome'. In the absence of understanding RY's own 

views I believe the balance tips, for now, in favour of 

supporting life. 

Abertawe Bro Morgannwg University Local Health Board v RY & Anor (Rev 1) [2017] 

EWCOP 2



Most recently
It was a case in which the court did not have power to 

order the CCG to fund what the parents wanted. Nor did it 

have power to order the actual care providers to do that 

which they were unwilling or unable to do. In those 

circumstances, the court was entitled to conclude that, in 

the exercise of its case management powers, no useful 

purpose would be served by continuing the hearing.

N v ACCG and others [2017] UKSC 22



Mediation
Mediation is a dynamic, structured, interactive process 

where a neutral third party assists disputing parties in 

resolving conflict through the use of specialized 

communication and negotiation techniques. 

All participants in mediation are encouraged to actively 

participate in the process. 

Mediation is a "party-centered" process in that it is 

focused primarily upon the needs, rights, and interests of 

the parties.



Mediation
The art of finding a deal no one can refuse





US / Canadian experience of 

mediation
 Michigan – 1991 

 Ontario – 1999

 Alaska – 2005  

 Maryland – 2010

 British Columbia – 2016  



Learning from international 

experience
 The only 2 areas not considered to be appropriate for 

mediation are: 

 Whether an adult lacks capacity

 Whether abuse has occurred.

 Premediation meetings are key

 Understanding of both of law and medicine by the 

mediator - Specialised training needed.

 Mandatory mediation should be limited to attending the 

mediation, not required participation. 



Learning from international 

experience
 Cost

 COP can be £100k, Mediation ~£5k 

 Time – Mediation is faster

 60 – 90% settle without going to court

 90% of participants found the experience useful



Mediation in England
 High Court Family Division 

 High Court Civil Division 

 NHS Resolution (NHS LA) – Clinical negligence

 OPG mediation pilot – finished, starting a new one

 COP pilot project hopefully starting 2018

 A number of national bodies interested – e.g. FICM, RCP, 

GMC, CQC



Consequences

Failed Mediation

Court of Protection decision

The day after!

Are we discussing the real 
problem?






